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ABSTRACT 

Serious constitutional problems arise when the 
contempt power of judges clashes with other compelling interests such 
as those of the First Amendment, The collateral bar** rule — which 
requires that court orders, even those later determined to be 
unconstitutional, must be complied with until amended or vacated — in 
effect, calls for journalists either to accept almost certain 
conviction for contempt, or to obey the order, seek review, and 
forfeit, temporarily or permanently, the First Amendment rights they 
seek to exercise. Courts in various jurisdictions have looked at the 
same history of the collateral bar rule and the first Amendment, and 
come to different conclusions on how they ought to be balanced, 
resulting in inconsistency and confusion. United States versus 
**Privdence Journal" would have provided the first opportunity for the 
supreme Court to consider directly the applicability of the 
collateral bar rule in a case where an unconstitutional prior 
restraint order had been issued against a news organization. The 
effectiveness of the courts depends on their ability to have orders 
obeyed. But if an invalid order prevents the exercise of First 
Amendment rights, and the appeal cannot be heard before the 
circumstances require public dissemination, journalists must be able 
to challenge the order when appealing a contempt conviction. Such a 
collateral bar challenge shows no more disrespect for the law than an 
invalid court order restricting freedom of speech and press. (Two 
hundred thirteen notes are included.) (MS) 
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us, V. Providence Journal: The First 
Amendment and the Constitutionality of 
Enforcing Unconstitutional Orders 

1. Introduction 

The contempt pow^ of judges is as awesome 
as it is indispensable. Nowhere in our political 
system can an individual exercise comparable au- 
thority as when a judge holds someone in criminal 
contempt^ By finding someone guilty of 
contempt and ordering that person jailed or fined, a 
court combines the roles of grand jury, prosecutor, 
and judge. Subsequent s^^peals or reconsid^ation 
may modify or overturn the contempt ord^, but 
these do little to compensate the alleged contemner 
who may have already spent time behind bars.^ 

An essential element of a democratic society is 
an independent judiciary diat can protect individual 
liberty. Judges must be able to ^orce their de- 
cisions and vindicate the authority of the court by 
punisliing those who disobey judicial orders.^ 
Without the audiority to force compliance with 
their orders, courts would be metoly advisory and 
could not fimction. But serious constitutional 
problems arise when tiie contempt power clashes 
with otiier compelling interests such as those of the 
First Amendment 

Freedom of speech and press enjoys a near- 
sacred position in our system. Any statute, court 
order, or administrative policy that restricts its 
exercise is r object to maximum judicial scrutiny 
and must clear numerous constitutional barriers. 
While First Amendment freedoms enjoy a "preferred 
position," other constitutional rights, such as those 
to a fair trial, are also indispensable to a free 
society.^ When such fundamental rights clash, 
judges must wei^ tiie competing interests and 
determine how each is best preserved. The 
"balancing" that must be done is often difficult for 
the most conscientious judge. 

The issues become even more complicated 
when judges illegally restrict the exercise of First 
Amendment rights by issuing invalid orders, then 
attempt to force compliance under threat of 
contempt. The most common circumstance in 
which unconstitutional orders are issued against the 
press is when judges restrain journalists in advance 
of publication in a fair trial/free press context. The 
Supreme Court has declared that "any prior restraint 
on expression comes to tiiis Court witii a 'heavy 
presumption* against its constitutional validity"^ 



and will be tolerated only under the most limited 
circumstances.^ Yet judges, arguing that restraints 
on publication are sometimes necessary to protect 
the rights of the parties and die authority of the 
court, issue such orders even while recognizing the 
likelihood they will be overturned on appeal.^ 

The journalist against whom a constitutionally 
infirm order is directed must choose among several 
options: either comply by not publishing and 
suffer a "chilling" if not "freezing" of First 
Amendment rights; comply but try to get the order 
vxated or modified expeditiously on appeal, hoping 
that such relief will come before the time of 
publication; or disobey the order and suffer the 
consequences such as a contempt conviction that 
can carry severe penalties.^ The decision is 
complicated by several factors, die most significant 
of which is the "collateral bar" rule. Despite severe 
criticism of the q)plication of the rule in First 
Amendment cases,^ it is recognized in many states 
and has been given substantial blessing by the 
Supreme Court and the Fifth Circuit Court of 
Appeals}^ 

The rule requires that court orders, even those 
later determined to be an unconstitutional, must be 
complied with until amended or vacated. ^ ^ It also 
requires that once a publisher violates the c^d^, he 
loses die right to "collaterally" challenge the order's 
constitutionality as a defense to a contempt charge. 
The rule, in effect, requires journalists to eith^ 
accept almost catain conviction for cont^pt, or 
obey die ord^, seek review, and forfeit, tonporarily 
or permanendy, die First Amendment rights diey 
seek to exercise. -j^q places in die hands of 
judges die power to force by tfireat of contempt at 
least temporary obedience to invalid <^ders diat 
should never have been issued. Depending on the 
nature of the case and the jurisdiction, application 
of die collateral ba^ rule and die consequences for 
disobeying even invalid orders can vary 
substantially from severe penalties to complete 
vindication. 

Many states have never clearly defined die 
circumstances under which a judicial order which 
unconstitutionally restricts the exercise of First 
Amendment rights may be disobeyed^^ Several 
jurisdictions have held that a party subject to an 
order that constitutes a "transparendy invalid" prior 
restraint on pur^ speech may challenge the cH'du by 
violating it, and collaterally attack die validity of 
die order on jppeal.^^ Yet odier courts have 
allowed no exceptions to the collateral bar rule and 



upheld contempt citations based on 
unconstitutional orders.^ ^ 

The collateral bar rule in prior restraint cases is 
diffi^nt in sevm! respects fnam the more accq)ted 
practice of willful violation of a statute that is later 
declared unconstitutional on app^ and results in 
the reve»:sal of conviction for violating it The 
Supreme Court has defended the collateral bar rule 
by saying that "no man can be judge in his own 
case, howev^ exalted his station, however 
righteous his motives "^^ The rule is thought to 
foster respect for the courts and the judidal 
system.^^ Yet disrespect for the law is encouraged 
when a defendant ch^enges a law's 
constitutionality by violating it The benefit of 
identifying unconstitutional laws is thought to be 
worth the potential harm to the legitimacy of the 
judicial system. An argument could be made that 
society is as well served by those who defy uncon- 
stitutional injunctions.^^ 

An exmplQ of how disobeying an injuiK;tion 
differs from willful violation of a statute can be 
seen by comparing Walker v. Birmingham, and 
Shuttlesworth v. City of Birmingham?-^ both of 
which arose fiom the same events.^^ Petitioners 
in Walker disobeyed an Lijunction forbidding them 
firom holding nuuxhes in Birmingham to protest 
racial discrimination in that city. When they 
marched without seeking nKxlification ch* rqpeal of 
the injunction, they w^ convicted of criminal 
contempt which the Supreme Court court upheld 
even while strongly suggesting that the injunction 
and the ordinance on which it was based wm 
unconstiuitionaL The petitioners were also 
prosecuted and convicted of violating the ordinance. 
In Shuttlesworth, the Supreme Court heU it to be 
unconstitutional on its face as w unwarranted prior 
restraint on the exercise (tf free speech. Itreversed 
the convictions and noted that its past decisions 
"have made clear that a person faced with such an 
unconstitutional licensing law may ignore it and 
engage with impunity in the exercise of the ri^t of 
free expression for which the law purports to 
require a license."^ The difference was the type of 
authority being deOed In one case, an order fhxn a 
court restricting exercise of First Amendment 
rights; in the other, an invalid statute on which the 
court order was based 

Judicially recognized exc^ons to the 
colbteral bar rule further undennine its rationale. If 
the principle is that respect for the courts requires 
ihat one not have the right to decide which coders 
are to be obeyed, then recognition of any 



exceptions to the collateral bar rule encourages 
those faced with a potentially unconstitutional cx'der 
to decide if the judicial c.der is frivolous ot the 
issuing court lacks jurisdiction.^^ 

The circumstances under which prior restraint 
orders are issued raises additional questions about 
the validity of the coliateral bar rule. Rarely are 
news organizations able to contest in a full hearing, 
complete with all procedural rights, an injunction 
restricting cova:age of a pending criminal trial. 
The trial judge, concerned over prejudicial publicity 
that makes impaneling an impartial jury difficult 
often issues an ex parte restraining order that re- 
ports must obey. Wb*le such summary powers 
are legitimate tools of the court, they prevent 
journalists from getting their "day in court" before 
being ordered to forfek some of their First 
Amendment ri^ts. Under such circumstances, a 
collateral attack on zpipcsl would afford the first 
opportunity for a th€»x>ugh consideration of the 
constitutional claims of the journalist 

The issues are more complicated when there is 
an adversarial hearing heki in advance ctf the 
restraining order that provides at least some 
procedural rights. In order to obtain a inior 
restraint order, the party seeking the order m ust 
advance a significant interest to justify the restraint 
on q)eech. That there are sufficiently compelling 
governmental interests to issue the injunction 
doesn't necessarily indicate there are sufficient 
interests in preventing those to whom such an order 
is directed from collaterally attacking the cx-der on 
^jpeal.^ 

Those who carefiiUy examine Nebraska Press 
Association v. Stuartp-^ one of the the Supreme 
Court's most important cases on prior restraint, 
may come to the conclusion that the three-step test 
established in the opinion would prevent any prior 
restraint order in a free pres$/fair trial context from 
being sustained on appeal.^ The issue, the^a, is 
not whether journalists will eventually win on 
appeal, which is most likely, but what to do about 
the restraining order that may prevent them from 
publishing the news in a timely manner.^^ If they 
assume that tiie prior restraint order will be 
overturned, they may choose to disobey the order 
and challenge its constitutionality while appealing 
the contempt conviction. They know that if the 
order is not violated befc^e press time, the news 
that had been restrained may r^ever be published 
News gets old very quickly and the public often has 
an interest in only the most current news events. 
A restraining order that irtay preserve the status quo 



in non-First Amendment cases has a more drastic 
effect on news-gaihering wh^ journalists 
prevented from publishing for even brief periods of 
time are deprived of their First Amendment 
rights.^ 

Despite the formidable test in Nebraska Press 
Association, there is evidence to suggest that since 
U.S, V. Dickinson, the 1972 case decided by the 
U.S. Court of Appeals for the Fifth Circuit that 
upheld the collateral bar rule, many newspapers 
have been appeal ing restraining ordors rather than 
disobeying them even if they suspect the ord^ are 
invaVd« This reversed the pre-i>tcibm5(7n practice 
of disobeying <Hders and attacking diem collato*- 
ally.^^ Odier news organizations are giving a 
liberal interi^etation to some sections of Dickinson 
and Walker by assuming that they must simply 
initiate the appeals process pri(K iO disobeying the 
order. Taldngwhs^exsiepsvow 
prior to press time may increase the chances ^ 
successful collateral attack.^ In some 
jurisdictionst a pending, and not necessarily 
successful appeal, may be all that is necessary. But 
in many courts, die issues are unsetded 

One area where die Supreme Court appears to 
have severely limited die application of the 
collate bar rule is when gag orders inhibit 
publication of infcvmation obtained in open 
court-'^ The Supreme Court held in iVedrasJb and 
two odier cases. Oklahoma Publishing Co. v. 
District Court 32 and Cox Broadcasting Corp, v. 
Cohn?^ diat truthful rqx>rting by die press of 
events diat occur in open court is protected by the 
First Amendment as "pure q)eech.** Therefore, 
under such circumstances it seems appropriate for 
journalists to disobey a gag order against 
publication of material obtained in open court 
without forfeiting die righi to challenge its 
validity.^ 

While die First Amendment enjoys 
unparalleled reverence in our system, xi is not 
absolute and must be balanced widi otiier ri^ts 
such as diose to a fair trial.^^ Courts in various 
jurisdictions have looked at die same history of the 
collateral bar rule and die First Amendment, and 
come to different conclusions on how they ought to 
be balanced 

n. The bizarre ending of Prav/^fence; 
The Supreme Court leaves issues 
unresolved.36 



When die Supreme Court granted certicMrari in 
United States v. Providence Journal, it had the 
opportunity to develc^ standards related to the 
^plication of the collateral bar rule in First 
Amendment cases. The Court needed to seule 
differences not only among the states, but also 
resolve a direct conflict between the First Circuit 
Court of Appeals, which rejected the rule in 
Providence, and die Fifth Circuit of Appeals, 
vv^ich enthusiastically emkaced the collateral bar 
mle in Dickinson, Instead, the Court upheld the 
First Circuit's decision in Providence en procedural 
grounds, and thus the conflict among states and 
federal circuits remains. 

On May 2, 1988, die Supreme Cburt held in 
US, V, Providence Journal diat the Solicitor 
General had not granted the required audKnization to 
the special prosecutor who iHOught the 
government's appcsi. The Court dismissed the writ 
of certiorari for want of jurisdicticMi.^^ 

Federal courts have kmg held that they have 
the inherent authority to dtppoim private attorneys 
to prosecute disobedience of court cxders. Without 
such authority, courts would be fenced to rely on 
the executive branch for prosecution of contempt 
cases.^ 

After the First Circuit Court of Appeals 
reversed the judgment of contempt, die special 
prosecutor sought authorization ftom the Solicitor 
General to zpptal the case to the Supreme Court 
On July 2, 1987, die Solicits denied diat 
audiorization.^1 Even without die Solicitor 
General's ai^hxyval, die special prosecutor appealed 
die case, and die Supreme Court granted certiorari 
and heard oral argument Attorneys for the 
Providence Journal subsequendy argued diat the 
special prosecutor was required to obtain 
audiorization, had flailed to do so, and therefore 
could not proceed before the Supreme Court.^^ 
The Court agreed and dismissed die writ of 
certiorari.^3 

The Court had to consider whedier in cases in 
which die United States has an '^interest," it is die 
courts or the Attorney Genoral who authorizes an 
jppeal.^ The special prosecutor claimed that b'S 
^)pearance before the Supreme Court was necessary 
for the vindication of the District Court's authority. 

Supreme Court recognized the importance of 
special prosecutors in contempt cases.^^ But it 
also noted diat die Solicitor General and the special 
prosecutor had disagreed with respect to whether the 
case presented issues wordiy of review by the 
Supreme Court 



Such disagreements, which the Court said are 
not unconunon» must not interfere with the 
judiciary's abili^ to protect itself.^ The Suprwne 
Court recognized, however, thai in Pre? W&A<ce ilie 
Court of Appeals had reversed the district court's 
judgment of contempt Thus, the Court of Appeals 
determined that the authorit}- of the district court did 
not require virKlication.^^ If the ai^Uate court had 
affirmed the contempt conviction, and the Supreme 
Court granted a petition for certiorari by the alleged 
contemnor, the Solicitor General would need to be 
consulted and his authorization or participation 
obtained to oppose the petition and defend the 
judgment^ 

It was ironic that the Solicitor General, who at 
first argued that the United States did not have an 
"interest" in the case under Section 518 (a), 
eventually expressed the interest of the government 
in the litigation in an amicus brief filed in support 
of the position taken by the special prosecutor.^^ 

The Court's failure in Prov/ifenctf to reach the 
substantr/e issues leaves unanswered nuuiy 
imp(Ktant issues about the power of courts and the 
rights of Journalists to disob^ unconstitutional 
orders. It is likely that the Court, having granted 
certiorari in Providence, would be willing to accept 
for review a case pres^ting similar questions in the 
near future.^ 



HI* The constitutionality of enforcing 
unconstitutional orders. 

While c(Hitmpt predates the Qnistitution, and 
has been subjected to interpretation in conunon law 
and limitation by statute, the issue of the validity 
of contempt citations based on unconstitutional 
orders is arelatively recent phenomenon.^^ The 
Supreme Court's 5-4 decision in Walker v. Birm- 
ingham in 1967 is often cited as authority for 
the principle that even unconstitutional orders must 
be d)eyed until overturned on aiq)eaL Italsohas 
been interpreted as providing ceveral excq)tionsto 
the cdlateral bar m First Amendment cases. 

In Walker, the Supreme Court upheld the 
conviction of civil rights activists who disobeyed 
an Alabama circuit court judge's order forbidding 
street parades without a pamit and woe found 
guilty of contwnpL^S petitioners attacked the 
temporary injurKtion as "vague and overbroad," and 
that it "restrained bcc speech," which the Alabama 
judge rejectcA54 ^ i^y ^ Alabama 

courts, and later the Supreme Court, was that 



petitioners had not filed any motion to vacate the 
injuncticMi until after the parades were held and no 
effort was made to comply with the judge's order by 
applying for a permit from the city commission. 

In «:ustaining the contempt convictions, the 
Supreme Court upheld the principle that even 
unconstitutional orders must be obeyed. The Court 
recognized the strong interest of state and local 
gov^ments in regulating the use of streets 'uid 
other public places.^^ The Court held that 
Alabama courts had jurisdicticn over the petitioners 
and subject matter in this case, and that "this is not 
a case where the injunction was transparratly 
invalid or had only a frivolous pretense to 
validity."^^ This language Is especially important 
because sev^ state and fed^ courts have 
interpreted H^o/it^ to mean that if the injunction /5 
transparently invalid or has only a frivdous 
pretense to validity, it can be disobeyed and 
challenged on 2^>peal for contempt conviction. In 
trying to ^ly Walker, courts have given various 
definiticms to transparent invalidity, sometimes 
requiring certain procedures be fdlowed by courts 
issuing restraining (Hders against the press before 
the collateral bar rule can be invcked Moreover, 
the statement that the Alabama courts had 
jurisdiction over the petiti(Miers in Walker has been 
interpreted by some appellate courts «o mean that if 
the (xder was an unconstitutional prior restraint on 
free speech, the trial court lacl ed jurisdiction to 
issue iL^^ 

The Supreme Court did imply in vra/i!:er that 
the injunction and ordinance unconstitutionally 
restrained the exercise of First Amendment ri^ts, 
and said that the breadth and vagueness of the 
injunction itself "would also unquestionably be 
subject to substantial constitutional question. But 
the way to raise that question was to apply to the 
Alabama ccurts to have the injunction modified or 
dissolved."^^ 

Because it was a decision of the U.S. Supreme 
Court directly fo used on the issue of collateral 
attack. Walker cannot be ignored by lower courts 
flying the collateral bar rule in their 
jurisdictions. BuiWalker's progeny demonstrated 
the willingness of lower court judges to examine 
the same language and come to different 
conclusions. In Walker, the Supreme Court 
5jiarp]y criticized the methods used by the 
petitioners and upheld the requirement that judicial 
orders be respected But it implicitly recognized 
several important exceptions to the collateral bar 
rule, namely transparent invalidity and lack of 



jurisdiction, that would encourage courts in 
subsequent cases to allow collateral attack where 
the content of the order or the jurisdicticHi of the 
court could be challenged Lower courts, in 
deciding ^^liether to allow collateral attack, have 
focused eithex on the statements in Walker that 
even invalid injunctions must be obeyed, or on the 
implicit statement that transparently invalid orders 
or those made by courts lacking jurisdiction cannot 
support a contempt conviction. While s^rpearance 
is sometimes different from substance, it seems 
thai some lower courts came first to the decisicm 
whether to allow colIata:al attack, and then second, 
searched for language in V^alker to support the 
dccision.59 

The Supreme Court's commitment to tlie 
collateral bar rule was not a recent phenomenon. In 
1922, the Court had accq)Ced and "fully dppmcd" 
inHowatv. ^o/tnu^ the rule established by the 
Kansas Sui^eme Court that injunctions must be 
obeyed: 

"An injunction duly issuing out of a court of 
genmljurisdiction...mu?t be obeyed. .however 
erroneous the action of the court may be, even if 
the errc^be in the assumption of the validity of a 
seeming but void law going to the merits of the 
case. It is for the court of fust instance to 
determine the question of the validity of the law, 
and until its decision is reversed fcH* eiror by crderiy 
review, either by itself or a higher court, its orders 
based on its decision are to be lesptcted^ and 
disobedience of them is contempt of its lawful 
authority, to be punished."61 

While the Supreme Court expressed sympatl^y 
for the petitioners' "impatient commitment to their 
cause," in Wfltter, it held that "respect for the 
judicial process is a small i^ce to pay fcx* the 
civilizing hand of law, whkh alone can give 
abiding meaning to con5atutionalfireedom."62 

Sui»eme Coari mentioned several times that the 
petitioners f^iadoppcMtunities f(v appeal prk>r to the 
scheduled parade which they did not pursue. The 
impikaiion is that Walker requires no more than 
an attempt tc appeal a void restraining order up to 
the time th^. constitutionally [Hiotected action is 
planned.^^ If that interpretati(Hi is correct, th^^ 
collateral attack would be still available as a means 
of testing the void order. The Court indicated that 
if a proper ^4)peal had been made and was not 
expeditiously considered by an Alabama court, the 
issues ^x>dd be different: 



"This case would arise in quite a different 
constitutional posture if the petitioners, before 
disobeying the injunction, had challenged it in the 
Alabama courts, and had been met with delay or 
firustratica of their constitutional claims. But th^e 
is no showing that such would have been the fate 
of a timely motion to modify or dissolve the 
injunction. There was an interim of two days 
between the issuance of the injunction and 
the...marck....The injunction had been issued ex 
parte; if the court had been presented with the 
petitioners' contentions, it might well have 
dissolved or at least modiTied its order in some 
respects. If it had iK)t done so, Alabama procedure 
would have provided for an expedited process of 
appellate review.**^ 

In a strong dissent joined by Justices Brennan 
and Fbrtas, Chief Justice Wamm argued that 
disobeying a void injunction is constitutionally 
equivalent to violating an uiiconstitutiiHial statute. 
Ife did not Bccept the argument diat an excq)tion to 
the collateral \m rute wixild i^event the courts from 
functiomjig.^^ 

While the Court in Walker identified 
exceptiCHis to die collateral bar, some courts have 
rejected the £Q)plication ctf such exceptions and have 
embraced die principle that unconstitutional ord^ 
mustbeobeyed Nowhere has that part of VTo/iter 
been upheld with more reverence than in U.S. v. 
Dickinson. The Dickinson rule stands fcH* the 
proposition that contempt citations resi Iting from 
disobeyance of unconstitutional orders sre valid 
Chief Judge Brown, who wrote the opinion in 
Dickinson, caUed the case a "civil lib^^rtarians' 
ni^tmare" with a classic confrontation between 
"two of the most cherished policies of our 
civilization- freedom of the press...and die ri^t of 
the accused to a fair and impartial trial."^ What 
hedianotnoteisthatD/ciimfon interrupted steady 
progress toward judicial consensus on the issue of 
collateral attack in Fu^ Amendment cases. Prior 
to Dickinson, a mcr.ber of state and federal courts 
had been moving towards allowing excq)tions to 
the collateral bar rule in First Amendment cases. 
Judges writing post-Z)/ci(3/i5^n cases have either 
felt bound by its dictates or have spent many pages 
explaining why it is not con rolling. 

Two newspaper rqwrters wen* fmed by the 
U.S. District Court for die Eastern District of 
Louisiana after tiiey violated an order not to report 
on the details of a pie-trial hearing involving a man 




accused of conspiring to murder the niayor of Baton 
Rouge. The accused, Frank Stewart, a VISTA 
volunteer active in civil rights endeavors on behalf 
of the black conununi^, alleged that tt?-^ state court 
piosecuti<m was **completely groundless and in* 
tended solely aod exclusively to harass the accused 
in order to sundress his exercise of Pirst 
Amendment righls."^^ He sought injunctive relief 
from th5 U.S. ui^Uict Court which initially 
declin^e^l to restrain th^^ state court prosecuticxi,^ 
but was reversed by tliC Fifth Ciicuit^^ 

During the second hearing, the judge issued an 
order to keqp riew^ap2r iqx)rters from discussing 
the details of the hearing: 

"It is ordered thi.t no, no report of the 
testinK>ny taken in *his case today shall be made in 
any nswspapcs: or by radio or television, or by 
another other news media* This case will, in all 
probability, be the subject of further 
prosecution... Jn order to avoid undue publicity 
which could in any way interfere with the rights of 
the litigants...theie shall be no reporting of the de* 
tails of any evidence taken the course of 'jiis 
hearing today."^^ 

Th^ judge did say he would allow the press :o 
report "t! >e fact that a hearing has been held," but he 
added "it s obvious that the testimony here today 
could impedeanother court in its progress toward 
selecting a jury in this case if such became 
necessary.-'^l The two rqxntCTS, with "admitted 
knowledge" that their actions violated the terms of 
the order, w ote articles for their newspspm 
summarizing the day's testinK)ny in detail.^^ 
Following a hearing, they were found guilty of 
criminal contempt and fined $300. 

The Fifth Circuit, after discussing the 
histoncal clash between First Amendment and 
Sixth Amendment ri^ts, concluded that the judge s 
order was an unconstitutional prior restrainL^^ It 
then turned to the validity of the contempt citation 
and the question whether '*a person may with im- 
punity knowingly violate an ord^ which turns out 
tobeinvaUA"75 

Hie court began with what it called "a well 
established principle" ii; proceedings for criminal 
contempt that "an injunction duly issuing out of a 
couit having subject matter and personal 
jurisdiction must be obeyed, irrespective of the 
ultimate validity ot the order."^^ And the court 
added, "People simply cannot have the luxury of 
knowing that they have a right to contest the 



con-ectness of uie judges order in deciding whether 
to willfully disobey it...Court orders have to be 
obeyed until they are reversed or set aside in an 
(Kderly fashion."'^'^ The Fifth Circuit cited Walker 
as the primary authority for its holding, aid using 
language from that case, wrote that: 

"Absent a showing of 'transparent invalidity* or 
patent frivolity surrounding the order, // must be 
obeyed until revised by orderly review or dis/obed 
of authority by uelay or frustration in the appellate 
process, regardless of the ultimate det^ination of 
constitutionality, cm: lack thereof."^^ 

Judge Brown, who wrote Dickinson, 
acknov/ledged that ttie "inviolability** of judicial 
orders is unique among governmental commands. 
When legislators or executive agencies have 
transgressed consdUitional jr statutory grounds, 
their mandates, according to Judge Brown, need not 
beobeyed.^^ Violators obviously run the risk of 
criminal sanctions if they are wrong about the 
validity of the law (H* order they disobey, but if the 
directive is invalid, they may disregard it with 
"impunity."^ In fact, die court recognized that in 
some situaticMis intentional disobedience may be 
the only way of determining the constitutionality 
of theorder.^^ Likewise, Congress caimot hold 
someone in contempt if its demand for information 
on which the contempt citation was based was 
"constitutionally infirm."^^ jq Judge Brown, it 
is, significantly, oriiy the orda:s of judicial 
authorities which must be "tested in the courts 
before deliberate transgression can be excused on an 
eventual detemnination that the order was 
invalid."^^ 

In an eloquent stat^enf of tne rule. Brown 
explained why such a requirement is necessary: 

'The criminal contempt exemption requiring 
compliance with court orders, while Invalid non- 
judicial directives may be disregarded, is not the 
product of self-protection or arrogance of Judges. 
Rather it is bom of an experience-proved 
recognition that this rule is essential for the system 
toworic. Judges, after all, are charged with the 
final responsibility to adjudicate legal dis- 
putes....The problem is unique to the judiciary 
because of its particular role. Disobediences to a 
legislative pronouncement in no way interferes 
with the legislatuie's abUity to discharge its 
responsibilities (passing laws). The dispute is 
simply pursued in the judiciary and the legislatute 
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is ordinarily free to continue its function 
unencumb^ied by any burdens resulting from Ae 
disregard of its directive$.....Gn the other ^iuid, the 
deliberate re%al to obey an CHder of the court 
without testing its validity through established 
processes requires further zjztixr by the judiciary, 
and th^fore directly affects the judiciary's ability 
to discharge its duties and responsibilities.''^ 

And quoting from Gompers, Judge Brown held 
that "while it is sparingly to be used...the power of 
courts to punish for contempts is a necessary and 
integral part of the indq)endence of the judiciary, 
and is absolutely essential to the perfonnance of the 
duties imposed on them by law. Without it they 
are mere boards of arbitration whose judgnients and 
decrees would be only advisory."^^ 

The court in Z)/c/an5on identified three 
conditions that when met result in an order that 
must be obeyed until overturned or .levdced: 

1) the court issuihg the injunction must enjoy 
subject mattCT and personal jurisdiction ove; the 
controvCTsy; 

2) adequate and effective remedies must be 
available for ord^Iy review of the challenged 
ruling; and 

3) the order must not require an irretrievable 
surrender of constitutional guarantees.^ 

The court accq)ted the first condition without 
comment In considering the second, the court 
ciied H^ai:ii:er and noted that there was a two-day 
interim between the issuance of the injunction and 
the march* during which time the petitioners could 
have made some effort to have the injunction 
modified^ 

The court acknowledged that wher the 
statements enjoined are newsworthy, this condition 
presents some difficult problems. "Timeliness of 
publication is the hallmark of 'news* and the 
difference between 'news' and Tiistory' is merely a 
matter of hours."88 Thus, the immediate 
availability of orderly review may determine 
whether the news organization obeys or disobeys 
the order. But unless the appellate process was, in 
the w(xds of Judge Brown, "deliberately stalled," 
which it clearly wasn't in the Dickinson case, 
news people may not violate an order with 
impunity "simply because immediate decision is 
not forthcoming, even though the communication 
enjoined is 'news.'^ The court suggested that 
journalists do not have special privileges in this 
area of the law: 



"Of course the nature of the expressicHi sought 
to be excised is a factor to be considered in 
determining whether First Amendment rights can 
be effectively protected by orderly review so as to 
render disobedience to oth^ unconstitutional 
mandates nevertheless contemptuous. But 
newsmen are citizen:, too. They too may 
sometimes have to wait Hiey are not yet wrapped 
in an immunity or given the absolute right to 
decide witli impunity whether a Judge's order is to 
be obeyed or whether an appellate court is acting 
promptly enough."^ 

On the third point, the Fifth Circuit held that 
forcing compliance with a judicial order later 
determined to be invalid is not an irrevocable and 
permanent surrender of a constitutional right The 
court gave an example of where a wimess could nor 
be hekl in contempt for refusing a court ord^ to 
testify if the underlying order violates the Fifth, 
Fourtli, or perhaps Rrst Amendment rights.^ ^ 
"The rationale of these cases is that once the 
witness has complied with an order to testify he 
cannot thoeafter retrieve the information 
involuntarily revealed, even if it subsequently 
develops that compelling the testimony violated 
constitutional rights. In such a predicament, the 
damage is inreparable. No remedies are available 
which can effectively cure the constituticxial 
deprivation after the ord^ has been unwillingly 
obeyed."^2 xn Dickinson^ none of those factors 
waspresent^^ In fact, the district court wdered 
that "information be wiJiheld - not forcibly 
surrendered - and accordingly, compliance with the 
Court's order would not require an irrevocable, 
irretrievable or irreparable abandonment of 
constitutional privileges."^ 

The court of iippeals remanded the case to the 
district court for a detennination of whether the 
contempt citation should stand considering that it 
had determined th ^ original order to be 
unconstitutional. The trial judge left the contempt 
citations unchanged,^^ and ti)e court of appeals 
sustained the judge's ruling.^ 

Aft^ remand, the trial judge had the 
q)portunity to revei:se the contempt convictions. 
That he refused was partially due to his irritation 
with the way the newsp£q)er handled coverage of the 
court's action against it. His views may be 
representative of the attitude of oth^ judges who 
deal with news organizations. 




Judge West held that it would be "too great a 
contradiction" on ihe one hand, to recognize the 
principle approved by the court of appeals that 
"having disobeyed the Courtis decree, they must, as 
civil disobeyers, suffer the consequences," and at 
the same time hold that because the order, "issued 
in utter good faith by this Court, was subsequently 
heH by another Court to be constitutionally infirm, 
the . '^''ndants should not suffer the conse- 
quenccv 

Judge West held that his assumption that a 
valid order was disobeyed was not the sole reason 
for the contempt citation. It was partially due to 
the method used by the newspaper to announce its 
disobeyance: 

"These defendanls...after violating the ordo*, 
contemptuously announced to the public, at the end 
of their published articles, that they had published 
this story despite an order...(»dering them not to do 
so. It was primarily this public display of utto* 
contempt for this Court's ordo: that prompted the 
contempt citation.... At the time of the contempt 
citadon, it was not the validity vel non of t^^ 
C6urt*s order that was primarily at issue. It was 
the intentional, willful, flagrant and contemptuous 
disregard of the Counts order before in any way 
attempting to have the order, which was obviously 
issued in good faith , judicially reviewed."^^ 

If the contempt citation was sustained because 
of the method the newspaper used to announce its 
disobeyance, it seems close to constructive con- 
tempt which the Supreme Court has held cannot 
infringe upon the First Amendment without a 
showing that the publication posed a "clear and 
present danger to the administration of justice."^ 
The implication is that had the newsp^)er either 
not announced its disobeyance, or done so less fla- 
grantly. Judge West may ha\ . :set ande tfie 
contempt citations. The issue is important because 
the court of appeals upheld Judge West's decision 
not to set aside the contempt citations and therefore 
gave tacit approval to the principle that newspapers 
should not communicate informption of this nature 
toilsreaders.^^ 

Haunting in print disobedience to a judge's 
order is a form of journalistic arrogance that serves 
ndther the interests of couils nor journalists. The 
legitimacy granted courts in o^ir system is in many 
respects fragile aivi rests largely on psychological 
grounds. The importance of public acceptance of 
judicial directives is indicated by the haziness of 



penalties for criminal contempt. Courts sfrongly 
argue that the contemner' in the case at hand and all 
others who would disobey court ord^ must be 
punished, and only through such punishment is an 
affront to the court's authority effectively redressed 
The punitive nature of criminal contempt clearly 
demonstrates that deterrence is one of its primary 
goals. 

Journalists abuse their public trust when they 
disobey judicial cxd^, then proudly proclaim their 
courage and independence in pnni for the publicity, 
and not news value of the story. It is a form of 
journalistic pandering that in obscenity cases, lias 
in and i)f itself, been determined to be a crime 
punishable by a prison sentence*^^^ While stories 
that seek to capitalize on court^niess confrontations 
enjoy the same Furst Amendment protection granted 
to articles on other subjects, they unnecessarily 
aggravate tensions between the press and courts and 
may make it more Ukely that the judge's next 
encounter with the press will demonstrate tho^ 
heightened tensions. Nevertheless, thoe may be 
circumstances where a judge's effort to muzzle the 
press by issuing a prior restraint order that requires 
wides{^d public condenmation. But joum^sts 
could sometimes ex^cise more discretion.^^ 

Hie Fifth Circuit's strong endorsement of the 
collateral bar rule in D/cilms^o/} indicated that at 
least in that jurisdiction, the Dickinson rule would 
be vigorously applied to any case presenting 
similar circumstances. But a year later, the Fifth 
Circuit was not so decisive and left some doubt as 
to the applicability of the rule in cases where the 
violated order was ambiguous. In US. v. CBS, 
103 the QQ^m struck down as an unconstitutional 
prior restraint verbal orders prohibiting the 
publication of sketches made outside a courtroom, 
but declined to address the question of whether the 
contempt citation based on that order should be 
sustained.^^ 

Prior to the trial of eight persons accused of 
conspiring to disrupt the Republican National 
Convention in 1972 in Miami, a U.S. district court 
judge in Florida issued an order against CBS 
prohibiting the network from broadcasting sketches 
of the courtroom regardless of where the sketches 
were made.^^^ At a pre-trial hearing, the trial 
judge announced cxdlly that "no sketches in the 
courtroom would be permitted to be made for 
publication." ^06 CBS's artist, in following the 
judge's instructions, took no sketch materials into 
the courtnxHn, but did enter to observe the 
I»xx:eedings. After two hours she left and began 



ERIC 



8 

10 



sketching outside in |J><^ hall. When the judge 
learned of this activity, he called both the sketch 
artist and the CBS reporter into this chambers, and 
confiscated the sketches. The judge then issued an- 
other verbal order. While no court rqwrttt* was 
present during the meeting, the judge later said that 
he "made explicit the direction that no sketches for 
publication of proceedings in the courtroom or its 
environs were to be made, even though such 
sketches were made not in the courtroom or its 
environs but from memory." 107 

After this order, the artist left the courthouse 
and later sketched trial participants from menior>' 
based on her observations both inside and outside 
the courtroom. Four of the sketches were televised 
on the CBS Morning News. A few weeks later 
CBS was adjudged guilty of contempt for having 
defied the judge's order. 

The court of appeals had to first consider the 
validity of the order banning the publication of 
sketches, legaidless of where they were made. 
While it recognized the need for trial judges to take 
"strong measures" in cases where th^e is a great 
deal of publicity, the court held before a prior re- 
straint may be imposed, there must be "an 
imminent, not merely likely, threat to the 
administration of justice. The danger mu^ , not be 
remote or even probable; it must immediately 
imperd.^1^8 

The governn«int, citing instances where the 
presence of cam^as and uie actual televising of a 
trial had prevented a def^idantfiiom getting a fair 
trial, argued for a ban in some cases on sketching 
as well.^^ The court of appeals refused to equate 
sketching wi:h the actual broadcasting of a trial, 
holding that sketching requires otdy a "writing 
instrument and sketch pad and can be dcMie quite 
unobtrusively, or even, as in this case, from 
memory completely outside the courthouse." ^ 
And the court noted that no state or federal court 
has pitrfiibited the publication of sketches. ^ In 
striking down the judge's ordCT, the court of appeals 
held that "the total ban on the publication of 
sketches is too remotely related to the danger 
sought be avoided, and is, moreover, too broadly 
drawn tc withstand* cwistitutional scrutiny." ^ ^2 
And it was furtlier unwillii.^ to "condone a 
sweeping prohibition of in-ccart sketching when 
there has been no showing whatsoever that 
sketching is in any way obtrusive or 
disruptive." 

The court of ^)peals had to decide w!iether, 
consistent with Dickinson, the contenvpt citation 



should stand even though the order on which it was 
based was determined to be unconstitutiwial.!!"^ 
Complicating the appeal was the fact that the 
OTiginal orders against CBS were verbal in nature, 
and there was a factiial question as to the exact 
COTtent of these unrecorded orders. In the words of 
the coot of appeals, the "judge had to determine 
whether wliat he said was said was really said. He 
obviously could not * e a wimess and a judge in the 
sameproceeding."115 The court held that the 
"demands..and s^pearance of justice" require a trial 
by another judge.^^^ 

Rather than discussing the relevance of die 
circuit's own Dickinson rule, and providing some 
guidance as to its application, the court, ir a few 
words, simply reversed the contempt conviction and 
remancfed the casv. for a new trial before a different 
judge. The co^art stated: "we leave open for 
consideration by the court below...the advisability 
of pursuing the contempt action in view of our 
determination that the verbal ofders issued are 
unconstitutional."117 

Having moved from Strang 
statement uphokiing die collateral bar iule, to CBS, 
where the court declined to address the issue of 
collate attack, the Fifth Circuit a few years later 
upheld n contempt conviction by allowing a trial 
judge substantial latitude to impose criminal 
penalties even when the underiying legal issues had 
yet to be resolved. In In re fimmons, ^ 18 decided 
in 1979, die court upheld 30^y criminal contempt 
convictions against individuals who refused to 
vacate a federal wildlife refuge to part of which they 
claimed tiiey held legal tide. The judge issuec an 
(Xikr diat diey vacate die land, which tiiey refused 
todo.119 The appellants challenged die court's 
decision to convict them of criminal contempt, 
rath^ dian civil contempt which would have ended 
when the disobedience ended. The court of appeals 
rejected the contention that the contempt conviction 
is a "facet of the original cause of action," and held 
that the contempt conviction was a sq)arate cause 
of action to punish disobeyance of die judge's or- 
(ler.120 

The court determined that an order of civil 
contempt cannot stand if the underiying order on 
which it is based is invalid, because its only 
purpose i:> to secure compliance with die order. 
But a CTiminal contempt conviction does not turn 
on the validity of die order. Citing Walker. 
Dickinson, and odiers, die court held diat die 
jurisdiction of die trial court was unquestioned, and 
because no effort was made to seek review before 
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disobeying the ordex, the appellants were prq)erly 
convicted of contempt 

Encouraging trial judges to hold those who 
disobey their orders in criminal rather than civil 
contempt, which would end with either compliance 
or a change in circumstances that makes 
ccHnpIiance impossible, gives judges substantial 
power to enforce even unconstitutional orders. The 
blurring of criminal and civil contempt makes it 
difficulr for both journalists and appellate courts to 
det^mine whether the contempt had ended or if it 
was a separate cause of acti(^ to be considered 
regardlessof the status of the original order. If 
considered a separate action, rhen presumably 
journalists will be unable to collaterally challenge 
the original order, save for the limited excq)tions 
under Walker , and could face substantial penalties 
even after the original had been invalidated. If 
strictly applied, the collateral bar rule assumes ttiOt 
the hearing to consider criminal punishment of 
those who disobey judicial ^ lecti ves is unrelated to 
the validly of the original otikT, and the 
disobeyance must be punished regardless of the 
ultimate detennination of the validly of the order. 
Judges know that at ]ea<^t theoretically, anyone held 
in civil contempt could also be adj**^ged guilty of 
criminal contempt In many jurisdictions, 
punishment for criminal contempt is likely to 
survive the invalidation of the original onlo' and 
judges who heed the advice of sppesis courts will 
k;K>w to make clear in their proceedings which 
form of contempt punishment is being imposed. 

IV. Unconstitutional orders and 
reversal of contempt convictions: Incon- 
sistency and confusion. 

Several states both prior and subsequent to 
Dickinson have adopted rules relating to the 
validly of contempt citations based on 
unconstitutional orders. Yet those rules w^ 
unevenly applied in cases as the circumstances 
varied. And seme courts that allowed exceptions to 
the collateral bar rule did not do so consistently. 

Washingtoi) 

In Superior Court of Snohomish County v. 
Sperry, ^23 Washington Supreme Court clearly 
stated a year before Dickinson that an invalid order 
could not support a contempt citation. But a few 
years 2i\tx Dickinson, the Washington court 
allowed a contempt citation to stand while 



invalidating the injunction on which it was 
based.^24 

In Sperry, two men were being tried in 1970 
for fiist-degree murder. Because "comprehensive 
press coverage" was anticipated due to the facts 
surrounding the murders, the trial judge issued an 
Older prohibiting news cn'ganizations from reporting 
on any proceedings that took place outside the 
presence of fee jury.^^S Shortly after the trial 
began, the admissibility of certain evidence became 
an isoue and a hearing was held in open court, but 
in the absence of the jury, to decide whether the 
evidence would be admitted. Some of the 
t'^stimony was determined by the court to be 
inadmissible and the state w.^ cx'dercd not to 
present that part of the testimony to the jury. ^26 

The next day the Seattle Times ran a story 
that included testimony related to probable cause for 
arresting the defendants and the legality of the 
search conducted in the hotel rooms where they 
were anested, and other issues that were the subject 
of the hearing and judge's ruling outside the pres- 
ence of the jury. After reading the newspaper 
story, the trial judge summoned the repoita^ before 
him, barred them from further attendance at the 
trial, and ordoed them to show cause why they 
should not be held in contempt for violating the 
court's order.^28 Subsequently, a show cause 
hearing was held and be repeaters were adjudged 
guilty of contempt 

TTie Washington Supreme Court first 
considered the issue of whether challenging the 
constitutionality of the judge's ocAtc constituted a 
"collateral attack" on Uiat order. TTie state, citing 
Walker V.Birmingham, argued that ihe order 
should have been attacked directly by s^peal, by 
motion to set aside, or by other immediate review. 
TTie Washington Supreme Court, rejecting such an 
argument, distinguished Wo/iter fromSperry in a 
number of respects: 

'There QValker) the order was not patently 
invalid, as compared to the (Kder challenged here 
which is void on its face....We have held in a 
number of cases that a void order or decree, as 
distinguished from cxie that is merely erroneous, 
may be attacked in a collateral proceeding....The 
violation of an order patently in excess of the 
jurisdiction of the issuing court cannot produce a 
valid judgnent of contempt."^^^ 

The state supreme court held that the collateral 
bar rule has "justifiably been subjected to much 
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legal ciiticisni, paiticularly as it applies to free 
speech cases."^^ The court understoo ' that 
injunctions are frequently issued immediately before 
the plann^xl activity and there is no time for the 
enjoined party to make a direri attack on the 
injunction. And the court added: 

"The I , V .al Tv jlt then is that the enjoined 
party has no <iaequpxe remedy at law and cannot 
engage in a lawful activt^ because of an 
unconstitutional order. To us it seems unlikely 
that allowing collateral attack would significantly 
reduce citizen compliance with lawful de'^^ees. . . the 
citizen still faces a substantial risk of 'criminal 
penalties if proved wrong in collateral, rather than 
direct, attack on the decree's validity." ^^1 

The court held that the judge's admonition to 
the jury instructing them to consider only the 
evidence they hear ui court and to not discuss the 
case with anyone, ^ iOr read or view any report about 
the trial, would Lkely be obeyed by the jury. If it 
did not and prejudicial matter reached and affected a 
member of the juiy , the proper remedy would be a 
new trial. 

It then turned to the question of the contempt 
citation. In a very brief statement, the court held: 
"We conclude that the trial court's order was void 
and it cannot therefore support the contempt 
convictions of appellantb who violated the 
order....To sustain this judgment of contempt 
would be to say that the mere possibility of 
prejudicial matter reaching a juror outside the 
courtroom is more important in the eyes Oi* ^he law 
than is a constitutionally guaranteed freedom of 
expression. This we cannot say." ^^3 

Sperry's distinguishing of Walker was not 
extended by the state court to a case that involved a 
labor dispute, la Mead, the Washington Supreme 
Court sustained the contempt conviction of a 
teacher's union desptie its holding that the trial 
court technically hcked jurisdiction to issue the 
oidOT, and which it latCT hekl to be invalid. 

The Mead School District fried a lawsuit 
seeking to enjoin a strike by its ^ployees, 
members of the Mead Education Association. The 
teachers responded with a motion to dismiss on the 
grounds that the suit was authorized at a school 
boaid meeting held in violation of the Open Public 
Meetings Act^^ The court later issued a 
temporary restraining order. The Supreme Court 
heM „at the trial court's denial of the teachers' 
petition was in error, that the school board had not 



property authmzed the lawsuit seeking the 
injunction.^35 The key question, then, was 
whether the fact that the injimction was later 
adjudged to be invalid "excus('.s the appellants' 
allegedly contemptuous conduct Both parties 
rather facilely assume it does. We do not 
agree."136 

The state supreme court identified several 
jurisdictional tests to determine the vitality of 
contempt convictions for violating an order lat^ 
determined to be improper. First, "where tlie court 
has jurisdiction of the parties and of the subject 
matter of the suit and the legal authority to make 
the order, a party refusing to obey it, however 
erroneously made, is liable for contempt '^37 
Second, the "test of the jurisdiction of a court is 
whether oi not it had power to enter upon the 
inquiry, not whether its conclusion in the court of 
it was right or wrong." ^38 And third, the court 
considered the concept of "jurisdiction to determine 
jurisdiction." The principle is that "a court's order 
must be obeyed if it had the power to decide 
whether it was authorized to issue it, even if it is 
later held that it was not so authorized."!^^ The 
justiiication is the "fundamental premise that when 
a question of authori^ is raised, someone must 
decide it, and the initial decision is going to be 
made by the forum court itself." 

The Washington court recognized that literal 
application of the jurisdictional tests would require 
reversing the contempt convictions. The trial 
court's power to issue the injunction against th^ 
teachers' union was predicated on there being a case 
before it "We have found there was not the 
plaintiff failed to propeily invoke the jurisdiction of 
the superior court" And the court added: 

"Technically, the court lacked jurisdiction over 
the parties, and virtually all the authorities in this 
area assume that such a defect will deprive a court 
of the authority to issue lawful c^-ders and enforce 
them through contempt...Very few cases, however, 
have actually involved a flaw in 'jurisdiction' 
similar to the one here."1^2 

The Washington court held instead that 
"talismanic invocation of the phrase lack of 
jurisdiction'...is not enough to vitiate a contempt 
OHiviction," adding: 

"The only flaw in the trial court's 
jurisdiction...is the lack of proper i horization for 
the lawsuit Iraught before it by the Mead School 
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District The district had the power to bring this 
sort of suit, and the trial court to hear it, but the 
district's lawyers had not legally been empov^aed to 
represent it in this case by any binding resolution 
of its board of directors. We cannot see bow this 
should in any way diminish the iespec'» due the 
order of the supericx* court The defect was in the 
plaintiff, not the court." 

The court did reverse the convictions against 
individual officers on self-incrimination grounds, 
but 'ipheid the contempt conviction against the 
association.^^ The court concluded that the 
purpose of the contempt conviction was 
independent of any concern for the parties, but was 
to "bolster respect" for future ordCTs by "attaching a 
deterrent sanction to violation." ^ '^^ 

More than a decade after S^>erry and 
Dickinson, the Washington Supreme Court 
distinguished Afeod and relied on 5perry inacase 
in which it decided that ^Ji unconstitutional order 
cannot support a contempt conviction. In 
Washington v. Coe a trial court held a radio 
and television station in contempt for broadcasting 
accurate, lawfully obtained copies q{ tape recordings 
that had been played in q)en court The 
OHiversations were between the defendant and an 
undercover police officer. Coe was accused of 
attempting to hire the offfcor to murder the 
I^osecutor and judge who had previously tried and 
convicted her son. /Jt^ the stations obtained the 
tapes firom the prosecutor, the trial judge ordered 
them not to broadcast them afla* defense attorneys 
presented evidence that their client's mental state 
would be harmed by public dissemination. Three 
days after the judge's order, the stations broadcast 
poitions of the tapes on their newscasts, were held 
in contempt and fined $2,000.^*^ 

The stations appealed the contempt judgment 
on the ground that the order restraining broadcast of 
the tapes was constitutionally invalid and therefore 
a contempt conviction could not be based on its 
violation. Respondents argued that the order was 
constitutionally valid, and th"t "even if it were not, 
it would not relieve KHQ of the consequences of 
deliberately disobeying a court order." 

Citing Cperry, and referring to Meai, court 
held that the injunction was not within the "scope 
of the jurisdiction of the issuing court," because it 
clearly violated free press provisions of the U.S. 
and state constitutions, and therefore cannot support 
a contempt citation: 



The 'jurisdiction' test measures whether a 
court, in issuing an order or holding in contempt 
those who defy it, was performing the sort of 
function for which judicial power was vested in it 
If, but only if, it was not, its process is not entitled 
to the respect due that of a lawful judicial 
body." 151 

And the court concluded, "under Washington 
law, if the order in this case was patently invalid or 
'void' as outside the court's power, the contempt 
judgment against KHQ must be reversed." ^^2 
Respondents had relied on Walker, Dickinson and 
other cases to argue that the Sperry rule was 
incorrect or inapplicable. To the Washington 
Supreme Court, "Wa/Jter dnd Dickinson represent 
the fed^ rule, which was distinguished and 
disapproved as a matta* of state law by this court in 
5/vrry."153 

The court then discussed why state courts 
ought to be able to develop their own standards in 
this area of the law. It held that the issue of 
whether the prior restraint was "ccxistitutionally 
valid or invalid should be treated first under our 
state constitution." it described the relationship 
between the federal and state governments, and held 
that the "protection of the fundamental ri^ais of 
Washington citizens was intended to be and remains 
a separate and important function of our state 
constitution and courts that is closely associated 
with our sovereignty." ^^5 And it added: 

"The language of the Washington Constitution 
absolutely forbids prior restraint** against the 
publication or broadcast of constitutionally 
protected speech under the facts in this case, since 
the information sought to be restraint was lawfully 
obtained, true, and a matter of public record by 
virtue of having been previously admitted into 
evidence and presented in open court" ^^6 

While the court was concerned about the 
defendant's ri^t to a fair trial, it held that there are 
otfier adequate and constitutionally permissible 
methods for trial courts to {mtect those rights.^^? 
And the court reversed, without further explanation, 
the contempt citation against the broadcasting sta- 
tions. ^58 The court, largely ignoring Afefld and 
acting as if Sperry had long ago settled the issue, 
never considered sepmttfy the question of whether 
the contempt citation ought to stand even though 
the order on which it was based was un- 
constitutional, as if In fact, the court seemed to 
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assume that journalists, judges and lawyers would 
have little trouble recognizing when an order was 
not "^within the scope of jurisdiction of the issuing 
court" 

The majority opinion in State v. Coe dealt 
ahnost entirely with the question of the 
constitutionality of the original order uidnot 
consid^ it necessary to discuss the contempt 
conviction. Even the justices who wrote con- 
curring opinions, which dissented in part, did not 
mention the issue of the validity of the contempt 
citation. ^59 

California 

The California Supreme Cburt held in In re 
Berry }^ that an injunction issued against public 
employees who were threatening to strike to 
prevent them £pom picketing and firom encouraging 
non-union employees to participate in a strike and 
related activities was unconstitutional on several 
grounds. The petitioners disobeyed the judge's 
order by proceeding witfi the activities proscribed 
by the order and sought release firom a contempt 
proceeding by filing a habeas ovpus petition. 

On appeal, the county, against whom the 
employees were taking the job action, argued that 
the constitutionality of the restraining order was 
irrelevant to the issue of contempt because the 
petitioners did not seek ""vacation modification of 
the order through available legal means prior to 
their willful violation of it" And it argued that 
such failure precludes the petitioners fxom 
challenging the constitutionality of the order in the 
context of contempt proceeding.'. The California 
Supreme Court, rejected this view: "In this state, 
it is clearly the law that the violation of an order in 
excess of the jurisdiction of the issuing cot^^ ; 
cannot produce a valid judgment of contempt" 
And quoting from a 1941 state case, the court tried 
to define jurisdiction: 

"Speaking generally, any acts which exceed the 
defined power of a court in any instance, whether 
that power be defined by constitutional provision, 
express statutory declaration, or rules developed by 
the courts and followed under the doctrine of stare 
decisis, are in excess of jurisdiction." 1^3 

And the court further held that under state law, 
a person subject to an injunctive order can disobey 
such an and challenge its validity when 
appealing a contempt citation: 



"He may conclude that the exigencies of the 
situation or the magnitude of the rights involved 
render immediate action worth the cost of 
peril....Such a person may disobey the order and 
raise his jurisdictional contentions when he is 
sought to be punished for such disobedience. If he 
has correctly assessed his legal position, and it 
is., .determined that the ord^ was issued without or 
in excess of jurisdiction, his violation of such void 
order constitutes no punishable wrong." ^64 

The California Supreme Court quickly Ixiished 
aside Walker, decided only a year earlier, as 
controlling in Serry. It asserted that the rule 
adopted in California is "considerably more 
consistent with the exercise of First Amendment 
fireedoms tSian that adopted in Alabama, and it is 
therefore difficult to perceive how the Walker 
decision is of relevance herein." And it 
concluded that the "tranq)arent inv'Iidi^" exception 
in Walker provided justification to declare that 
California's rule that an order void (q)on its face 
cannot support a contempt judgment is consistent 
with Walker}^ 

Despite Dickinson and Walker, a federal court 
in Califixnia felt constrained to follow Serry as 
controlling. InGlen v. Hongisto}^'^ QiQjJ.S. 
District Court for the Northern District of 
California, in a federal habeas corpus proceeding, 
reversed the contempt convictions of labor unicHi 
leaders who violated a state injunction prohibiting 
their unions firom striking. Hie petitioners 
argued that the injunction was unconstitutionally 
vague and overload, that there was insufficient 
evidence to support a finding that they violated the 
injunction, and that the Hrst Amendment protected 
their right to publish a newspaper advisement 
discussing issues related to the labor dispute. 

Relying on the Supreme Court decision in 
Thomas v. Collins the district court held that 
petitioners could not be held in contempt simply 
because one of the acts for which they were 
convicted migjit validly have been punished.^^^ In 
Glen, the trial court had stated that the contempt 
judgment was based partly on the publication of the 
advertisement which is protected by the First 
Amendment It observed that if the federal rule 
w^ ^lied, the constitutionality of the injunction 
would not be an issue since the collateral bar rule 
would prevent review of the contempt convictions. 
But the issue in Glen was not whether the 
petitioners could use one of the two methods 
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provided in Berry for challenging an injunction, 
but whether the inju' action ^lied to the activities 
undertaken by the petitioners, namely the placing 
of the advertisement The db'tki court detennined 
that regardless of whethrr the injunction was 
facially invalid, it could not be applied lo activity 
protected by the First Amcnoment: "The contempt 
judgment based on petitioners* supposed violation 
of the injunction must, therefore, be held im- 
permissible." 

V, Rejection of the /)/c/7/iy^/i rule at 
the federal level 

The Fifth Circuit Court of Appeal's holding 
that judicial orders must be obeyed until modified 
or set aside on appeal has not only failed to 
persuade a numb^ of state courts; the First Circuit 
Court of Appeals, after considering almost IS years 
of post-Dickinson litigation, rejected the coUaimil 
bar rule in a case whm a newspaper invited a 
confrontation with the courts by publishing one 
day before an unconstitutiona! restrauilng order was 
vacated. 

In re Providence JourndP^ invoked Rhode 
Island's largest newsp^r and its executive editor, 
Charles NL Hauser. Both were found guilty of 
criminal contempt aft^ the newspaper published an 
article about the late Raymond L.S. P^triarca, a 
reputed major organized crime figure. 7^ 

newsp£^ obtained transcripts based on tape 
recordings noade in the 1960's by an illegal FBI 
wiretap. After Patriarca's death, the FBI sent die 
information to the Fr(7W(fenc^/owna/ in response 
to a request under die Freedom of Information 
Act 17'^ Patriarca^s son learned that the paper 
planned an article based on the information and 
sou^t a restraining order, which federal judge 
Francis J. Boyle granted on November 13, 
1985.17^ The judge then set a hearing for 
November 15, 1985, and whidi time lie would 
decide whether to vacate the order. The district 
court later vacated the order and denied preliminary 
injunctive relief against the Journal and WJAR.^^^ 

On November 14, 1985, the day aftCT the 
district court ordo^ was issued, and wliile it was stiV 
in effect, the /e>urmz/ published the article. After 
appointing a special prosecutor,!^^ and following a 
hearing, the district court found the Journal guilty 
of criminal contempt The judge later imposed 
harsh sentences: the editor was given an 18-month 
jail term, later suspended, to be followed by 200 



hours of public service, and the newspaper was 
fined $100,000,180 

Although the district court vacated the 
restraining ord^, the court of 2q)peals decided to 
considCT, first whether the original order was 
unconstitutional before moving to the question of 
whether the contempt citation should stand. It 
realized that the case presented a conflict between 
two fundamental principles, "the hallowed First 
Amendment principle that the press shall not be 
subject to prior restraints; the other, the sine qua 
non of orderly government that until modified or 
vacated, a court order must be obeyed." 181 The 

special prosecutor, citing the "collateral bar" rule, 
argued that even unconstitutional orders must be 
obeyed.182 

Citing Nebraska Press and other cases, the 
^>peals court held that it was "patendy clear" diat 
the order of November 13th "fails to pass must^ 
md&iheNel^aska Press Association test." 183 
The court noted diat a party seeking a pri<^ restraint 
against die press must show not ottly diat 
publication "wUl result in damage to a near-sacred 
right but also diat die pdor restraint will be 
effective and diat no less extreme measures are 
available. The district court failed to make a 
finding as to eidier of these issues, an omission 
making die invalidity of the order even more 
transparent" ^84 

In words diat demcasftted much compassion 
for die role of a daily newsps^, the court stated: 

"It is misleading in die context of daily 
newsp£^ publishing to argue diat a temporary 
restraining order merely preserves the status quo. 
The status quo of daily newspap^ is to publish 
news prompdy diat editors decide to publish. A 
restraiiung order disturbs the status quo and 
impinges on the excise of editorial disaetion* 
News is a constandy changing and dynamic 
quantity. Toda/s news will often be tomorrow's 
history." 185 

The court dien turned to die question of 
contempt It acknowledged diat Walker v. 
Birmingham would, "at first glance, appear to 
control the instant case." The difference, according 
to die court of appeals, was diat in Walker die 
Supreme Court was "careful to point out diat die 
order issued by the Alabama court was not 
*transparcnUy invalid.'" 186 And die court of 
appeals in Providence held that to mean diat a 
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transparently invalid order cannoc form the basis for 
a contempt citation. 

Having stated the principle that transparently 
invalid orders cannot support contempt citations, 
the court of appeals did not provide much guidance 
that would help journalists and oth^ to recognize 
such an order vv^en it is made. The court admitted 
that the "line between a transparently invalid order 
and one that is merely invalid is, of course, not 
always distinct" And it held that there should 
be a heavy presumption in favor of validity.^^^ 

While the court never directly defined such an 
order, it suggested that the failure to follow certain 
procedures would make invalidity even more 
transparent For example, as noted above, the 
failure on the part of the district court tc make a 
finding as to the applicability of the requirements 
of the Nebraska Press Assoc. test made the 
invalidity of the OTder more obvious. In addition, 
the fact that a pnor restraint order issued bef oce a 
"full and £Eur hearing" with all the attendant 
p:. edural protections "foces an even heavi^ 
presumption of invalidity" and the "transparent 
imconstitutionali^ of the order is made even more 
pabM by the absence of such a hearing." ^90 

The court concluded that because the ofder was 
transparently invalid, the ^)pellants should tiave 
been allowed to challenge its constitutionality at 
the contempt proceedings. And it stated, "the order 
cannot serve as the baf is for the contempt 
citation." 191 

The First Circuit recognized in Providence 
that a requir^ent of civilized government is that a 
party subject to a court order must abide by its 
terms or face criminal contempt Butanordo* 
entered by a court clearly without jurisdiction over 
the contemners or subject matter is not protected 
by the collate bar rub: 

"Requiring a party subject to such an "tder to 
obey or face contempt would give the courts 
powers far in excess of any authorized by the 
Constitution or Congress....Aithough a court order 
- even an arguably incorrect court order - demands 
respect, so docs the right of the citizen to be free of 
cleariy improper exercises of judicial 
auth(mty....When the order is trarisparently 
invpiid...the court is acting so far in excess of its 
authority thai it has no right to expect compliance 

and no interest is protected by requiring compli- 
ance."192 



In an unusual development the First Circuit 
Court of Appeals granted a petition fcx- rehearing en 
banc and issued a per curiam opinion on May 12, 
1987, "modifying" the decision by the three-judge 
panel. The en banc court recognized, as did the 
panel, the difficulty of requiring a publisher to 
pursue the normal appeal process.^^^ But it felt 
compelled to offer what it charact^zed as 
"technically dictum" in an effort to balance the 
conflicting principles of the collateral bar rule and 
no prior restraints against pure speech. 

The en banc opinion suggested that publishers 
make an effort to £^peal what they consider to be 
an unconstitutional order rather than simply dis- 
obey it: 

"It is not asking much, beyond some additional 
expense and time, to require a publisher, even when 
it thinks it is the subject of a transparently un- 
constitutional order of pricM* restraint to m^' ^ a 
good faith effort to seek emergency relief from the 
syjpeUate court If timely access to the appellate 
court is not available or if timely decision is not 
forthcoming, the publish^ may then proceed to 
publish and challenge the coastitutionality of the 
order in the contempt proceedings....Such a price 
does not seem disproportionate to the respect owing 
court processes; and there is no prolongation of any 
prior restraint On the other hand, should the 
appellate court grant the requested relief* the 
conflict between principles has been resolved and 
the expense and time involved have vastly been 
offset by aborting any contempt proceedings." 

The court understood that the publisher would 
have to demonstrate some record of its good fiaith 
effort but added* "that is a price we should pay for 
the preference of the court over party det^ination 
of invalidity." 1^ 

The en banc opinion was issued as an 
"addendum to, and modification or the opinion of 
the three-judge panel and the panel's opinion "may 
stand as reflecting the (pinion of the en banc 
court" And it added: "We recognize that our 
announcement is technically dictum, but are 
confident that its stature as a deliberate position 
taken by us in this en banc consideration wiU serve 
its purpose." 

The en banc opinion expressed substantial 
understanding of the role of journalists. Its holding 
that they may collaterally challenge judicial orders 
when emergency relief is unavailable leads to a 
compromise that is suppcnted by other cases, and 
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discussed below. Such a compromise requires that 
journalists jqjpeal court ontos first, and disobey 
such orders only in cases where ^ipellate relief was 
not forthcoming before the time of publication. 
While such a compromise will not cover all 
circumstances* it may free journalists from 
punishment for disobeying unconstitutional orders 
while maintaining respect for judicial decisions. 

VI. The "collateral bar" rule after 
Providence: state-by-state adjudication or 
national standards? 

US. V.Providence Journal would have 
proNided the first opportunity for the Supreme 
Court to directly consider the 2q)p!icability of the 
collateral bar in a case where an unconstitutional 
prior restraint order had been issued against a news 
organizati(Hi, The Court could have established 
national standards in an area of the law marked by 
inconsistent, contradictory, and often confusing 
decisions that vary substantially by jurisdiction. 

As has been discussed, courts in Washington 
and California, and the First Circuit Court of 
Appeals, have held that unconstitutional prior 
restraints on certain types speech may be 
collaterally challenged while appealing a contempt 
conviction. State courts in Alabama and the Fifth 
Circuit Court of Appeals have upheld the collateral 
bar in cases involving First Amendment rights. 

Even within states that allow an exception to 
the rule and hold that an invalid order cannot 
support a ccHitempt conviction, there is 
inconsistency. Washington, for example, strongly 
suggested in 5/7^rry that when the order is 
"patently invalid,** IVo/A^r is not controlling. It 
also suggested in Sperry that an (Hder "patently in 
excess" of the jurisdiction of the issuing court can- 
not produce a valid judgment of contempt But in 
Mead, the state supreme invalidated the injunction 
but upheld the contempt conviction. Then in 
Washington V. Cot, the state supreme court 
largely ignored a/ and relied on 5perry in 
holding that the court's <Mder was invalid, and it 
reversed die contempt citation. 

In Providence, the Supreme Court could have 
determined the extent to which it wants to provide 
national standards and displace existing state law. 
While case law relating to the collateral bar rule and 
the Hrst Amendment is at a primitive stage in 
many jurisdictions, some states have developed 
their own jurisdictional tests to determine whether a 
court had the authority to issue a particular order, , 



and it may be difficult for the Supreme Court to 
replace those with its own. 

It will be recalled, for example, that the 
Washington Supreme Court in Coe staled that the 
issue of whether the prior restraint order was 
constitutionally valid or invalid should be treated 
fint under the state constitution. It said that 
protection of fundamental rights is an important 
function of the state constitution and courts. It 
then relied on language of the state constitution 
which provides broad protection to the exercise of 
First Amendment rights. If a state court is 
determined to adqH a more press-protective standard 
than would be available by the United States 
Supreme Court, it may simply base its decision on 
its own constitution and circumvent the Supreme 
Court's opinion. In this era of "legal 
decentralization" states have been granted 
substantial autonomy to interpret what had 
previously been considocd federal ri^ts. 
Especially in an area of the law d*^t directly affects 
the legitimacy of the courts, like the collateral bar 
rule, it would be expected that states would not 
surrend^ to the Supreme Court total control to 
determine when judicial orders can be collaterally 
challenged. 

Yet there is substantial danger to the Fu^ 
Amendment when it is subjected to int^n^tation 
that varies by jurisdiction. National news 
organizations cannot function properly if the First 
Amendment means one thing in one state, and 
something very different in another. The challenge 
for the Supreme Court may be to estaUish general 
standards that leave room for state innovation. For 
example, the Sxxptemo, Court may require an 
exception to the collateral bar rule when no 
adversarial hearing has been held prior to die 
issuance of a restraining ordct ca^ainst the press. It 
may require such an adversarial hearing but leave to 
the states the procedures under which such a hearing 
is conducted 

The Supreme Court could establish minimum 
standards and allow states the flexibility to provide 
greater First Amendment protection than is required 
by those standards. Libel provides an example. 
The Supreme Court in Gertz v. Welch ^ in 1974 
established a minimum standard of fault which the 
states must observe, but allowed state courts to 
determine the standard of liability for private ^persxxi 
libel plaintiffs (negligence, actual nudice, or some 
combination.) Although granting states autonomy 
over key elements in libel law has led to 
substantial variance among jurisdictions in the 
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amount of First Amendment protection provided to 
news organizations, it nevertheless demonsuau^ 
the Supreme Court's commitment to allowing a 
greater role for state courts 

Courts considering cdlateral bar cases have 
varied widely in the procedures they fdlow prior to 
issuing the order. Some issue ex parte orders 
without any effort to hear the constitutional claims 
of news organizations. Oth^ have held hearings 
where both parties were able to present their case. 
The Supreme Court may need to consicfer whether a 
hearing held prior to issuance of the prior restraint 
order in vMch the news organizatiofl participates 
requires a stricter application of the coUateial bar 
rule. Applying the c<!lateral bar rule uniformly to 
both cases where such a hearing was held and those 
where the order was issued ex parte without such a 
hearing is inappropriate. In Providence, the Court 
could have outlined the type of proceedings that 
would be required before a news organization 
forfeits its ri^t to collaterally challenge the order 
when q>pealing a contempt conviction. 

ilie Supreme Court should have left 
undisturbed the decision of the en baiK and three- 
judge panel of the First Circuit reversing die 
contempt cmviction, but on substantive and not 
purely procedural grounds. While die newq)^r 
inmecessarily aggravated tensions between 
journalists and judges by publicly [roclaiming its 
disobedience* it nevertheless was subjected to a 
clearly unoHistitutional prior restraint (xder. The 
harshness of die contempt sentences only serves to 
reinforce the vigilance that must be exercised by 
q>pellate courts in reviewing orders that affect vital 
free speech and press rights. 

The Supreme Court may need to reinfcKce its 
previous opinions that suggest a strong 
presumption of unconstitutionality of an any order 
that touches pure speech, such as testimony heard 
in open court ExcqH in highly unusual 
circumstances, it is difTicult to conceive how a 
court could punish news (Hganizations for 
accurately publishing information diat would be 
available to any citizen who attended a trial Such 
a reaffirmation would notify trial judges that the 
Supreme Court is conunitted to Oklahoma and 
Cox. The Supreme Court may also need to 
reaSRim Nebraska Press Association so trial judges 
will issue gag orders against the press only when 
its very strict three-pait test has been satisfied 
The Court must also address the issue of 
violation of an injunction vosus that of a statute. 
As discussed before, Walker and Shuttlesworth 



originated from the same events but led to qjposite 
results. The Court must determine the extent to 
which disobeyance of an invalid court order is 
constitutionally equivalent to the violation of a 
statute. If it holds that they are largely similar, it 
will have no choice but to severely limit the 
^plication of the collateral bar rule in First 
Amendment cases. If it det^mines that there exists 
a fundamental diffidence, it will have to explain 
why the same conduct is punished if it violates an 
unconstitutional order, but vindicated if it is 
violates an illegal statute. 

Providence could also have iHX}vid6d a forum 
for discussion of the nature of the contempt power. 
As a final vestige of conmion-law crime, contempt 
seems out of place in a society that places so much 
value on procedural due process. The arbitrary 
nature of contempt arKl the severity of the peiialties 
associated with it require some attention by the 
Court To allow a judge who is the subject of the 
aflront to the court's authority to sit as grand jury, 
prosecutor, witness, trial jury and sentencing judge 
is at odds with notions of fundamental fairness. 
Hie Supreme Court's willingness to allow a judge 
in such a situation to sentence for criminal 
contempt up to six months before the alleged 
contemnor is entitled to a trial with all procedural 
rights seems at best anachronistic, at worst, 
barbaric.202 ^ lawyer for a television network 
should not be immediately jailed after refusing to 
provide a documentary that was to be shown the 
next nidit so the judge could check for inaccura- 
cies.203 While appeals courts stand ready to 
int^ene, the potential for a trial judge to inflict 
serious penalty for disobedience of a cleariy 
unconstitutional order is always present 

Providence would also have allowed the 
Supreme Court to directly address the issue of 
jurisdiction. While it is difficult to define, the 
Court must provide guidance to state and federal 
courts that will help in determining when they have 
subject-matter jurisdiction or jurisdiction over the 
parties in a case involving First Amendment 
interests. Judges, for example, who issue prior re- 
straint orders against the press often include 
sweeping statemtmts to the effea that dl news 
organizations musr abide by the decree. Yet some 
2q)pellate courts tmve questioned whether news 
organizations that did not iiave rqnesentatives (such 
as reporters) in the courtroom at the time the order 
was issued, or those outside the geogr^hical 
jurisdiction of the court, are bound by it Appeals 
courts have often vacated (fders that were issued 
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against news organizations that may not even be 
aware of the onler» much less have an oi^itunity 
for contesting the order bef(»^ it is issued 

The Siqneme Court could also have OMisidered 
the difiRcuIt question of verbal orders. When non- 
written ordm are directed at the press, the judge 
becom'^s a witness in his own case. Only after the 
appeal is taken does the judge attempt to 
reconstruct the verbal order so the ^rpellate court 
has a written record to examine. It seems unfair to 
expect journalists who are present in a courtroom 
to cover a news event to understand the fuU 
implications of a hastily delivered verbal order 
given by an impatient judge just ptiot to the 
beginning of a £rial. 

Those concerned about die vitality of the First 
Amendment are probably relieved that the Supreme 
Court did not reverse the First Circuit's decision in 
Providence. The s^llate court's strong statement 
limiting die collateral bar rule in cases involving 
certain types of ^)eech demonstrated much 
sympathy for the role of journalists. Many of the 
justices of a now increasingly-conservative 
Supreme Court have been much less tolerant of the 
First Amendment ckdms of journalists. The 
Supreme Court may well reverse in a case similar 
\o Providence in die future, reversed a case if 
presented with similar issues. IftheSiqveme 
Court had required strict application of the collateral 
bar tvIq in Providence, the best journalists could 
have hoped for is that the Court will allow 
exceptions when the injunction is patently invalid 
or clearly outside the authority of tiie court 

VH A possible corjq)roniisc: appeal 
first, disobey second. 

Balancing tiie compelling interests of the 
courts to have their coders obeyed with First 
Amendment freedoms [Hesents no easy answers. A 
possible compromise, for which there is some 
precedent, would be for news organizations to 
initially obey an order they ccnsider 
unconstitutional, while seeking an expedited 
^ppeal.^ If such an appeal is not heard or com- 
pleted by tiie time of publication, journalists may 
be on mem sdid ground in pressing a collate 
attack tiian if tiiey had simply disobeyed die order 
without seeking an appeal.^ 

In New York Times v. Starke^K ^ die 
appellate division of die state supreme court -vacated 
an oral ord^ directing newsp^)ers not to publish 



information except tiiat which was made available 
in open couTL^O? An initial ^jpeal of die trial 
judge's order was rejected by a member of die ap- 
pellate court, and the Times continued to publish 
articles containing Information about die 
defendants' crimiool background, in disobeyance of 
die judge's order.208 while the appellate court did 
not direcdy discuss the fact diat die petition 
seeking to vacate die trial judge's order was 
followed by the publication of articles in direct 
violation of the order, and prior to the decision of 
die appellate court, the fact that events happened in 
diat c^r is significant There was never any 
suggestion diat die newspq)er had forfeited its right 
of cdlateral aoack by disobeying the judge's 
onicr.209 

The prcx:edure appealing an order suspected 
q{ being constitutionally infirm bef(»e disobeying 
it may serve bodi the interests <£ bodi die press and 
courts. Such a compronuse would be contingent 
on the ability of die press to publish and then 
collat^ly attack the c^ginal (Hder on appeal fcx* 
conviction of contempt if the appeal could not be 
comfdeted before press time. 

Sudi a procedure wouM place substantial 
burdens on aheady Ct'owded appellate court 
dockets.^^^ It may also force appellate courts to 
make hasty decisions on impcwtant issues diat 
would have been considered more fully had time 
permitted^^^ But OHisidering die fundamental 
nature of fiec press rights, such expedited appeal 
may be bo!!i constitutionally required and 
administratively necessary. The altmiative is the 
continued dinunuticHi of the legitimacy of the 
courts by having news organizations disobey orders 
diey believe will be reversed on 29q)eal. News 
organizations codd also make a positive 
contribution to the i^oblem by not flaunting their 
disobedience in print 

Undoubtedly, im)blems will arise v/hen die 
order comes just befcm the time of publication. 
Because die timeliness of news is suc h an 
important element, news organizations covering a 
criminal trial, for example, will likely publish a 
story every day the trial is in session, and thus even 
the most ejqiedited appeal will not come before die 
violation of die judge's order. But if judges mak^ 
orders that unconstiUitionally restrict die exercise of 
First Amendment rights, diey may have to suffer 
die damage to their credibili^ that occurs when 
dieir orders are disobeyed and dien challenged 
collaterally on appeal from a contempt conviction. 
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InCoopery.RoclfordNewspapersr'^^ ihe 
Illinois second district dppcUm court allowed the 
newspaper to make a collateral attack on an invalid 
order while appealing the contempt conviction in 
pait because the order was not issued ex parte and 
the newsn^)er's attorneys, in the words cf the 
appellate court, had "respectfully argued to the trial 
court the constitutional issues which we found 
compelling on ^^peal befcxe the alleged 
disobedience.''^^^ The implication is that 
journalists who are provid^ the opportunity to 
argue the constitutiraal issues bef(»e the restrain* 
ing ord^ is issued are entitled to collaterally 
challenge the order on the grounds diat 'iie they did 
not willfully disobey the order without first at* 
tempting to {xevent its issuance or 
implementation. If journalists, then, are entitled to 
the privilege of disobeying orders if they had the 
q>p(xlunity to argue against them prior to their 
issuance, it would certainly follow that they would 
be able to collaterally challenge orders that are 
issued ex parte in a hearing in which their claims 
were not considered 

Anyone subject to a restraining order should 
makeevery ^ort to have it modified or vacated by 
the issuing (x^ an sqipellate court before disobeying 
it The effectiveness of the courts dq)ends on their 
ability to have orders obeyed. But if an invalid 
order prevents ^ exercise of Fttst Amendment 
ri^ts, and die appeal cannot be heard befcne the 
circumstances require public dissemination, 
journalists must be able to challe-nge the order 
when appealing a contempt conviction. Such a 
collateral challenge sIk>ws no more disrespect for 
die law than an invalid court order restricting 
freedom speech and press. 



contempt of court is a willful disn^gard fcr its 
auth(mty. The purpose of a criminal contempt 
proceeding is to ''vindicate the audK>rity of the 
court and to deter similar derdictions.** Wri^t, 
Federal Practice and Procedure: Criminal2d 
Section 702 p. 809. Wilfulness is an essential 
element of criminal contempt See, e.g. US. v. 
United Mine Workers , 330 U.S. 258, 303 (1947). 
While civil contempt is distinct from criminal 
contempt, they are sometimes so closely 
intertwined it is difficult to tell uriiere one ends and 
tiie other begins. Civil contempt is primarily 
brought to preserve and enforce rights of private 
parties to asuit and to compel obedience to orders 
and deoees made for the benefit of such parties. A 



person may be punished for criminal contempt for 
defying the autiiority of a court in a civil action. 
For a discussion of cnminal and civil contempt, 
see, e.g., In re Timmons, 607 F. 2d 120 (5ih Cir. 
1979) at 123-124. In some cases, it is difficult for 
the ^^llate court to det^mine from the record 
whether the contempt conviction was crimLial or 
civU. ScG.Fitchburg v. 707 Main Corp,, 343 
N£. 2d 149 (Mass. Sup. Jud. Cl, 1976), discussed 
infra. One obsai^o- wrote: "The distinction 
between civil and criminal contempt 's not clear 
cut The same aa in different situations may be 
regarded as either civil (HT criminal Contempt hd<i 
been regarded as criminal if the purpose is to 
punish the contemnor far miscondua in die 
presence of the court or for conduct out the 
court's presence challenguig its authcnity, and the 
contenuKH* is fined a fixed amount (k* imprisoned 
for a definite term; it is regarded as civil if the 
primary purpose is to coerce compliance witii a 
court order, usually for the benefit of an injured 
suitor, and the contemnor is imprisoned only until 
heoMnplies. Wheth^ die c(Hitempt is civil or 
criminal dq)ends on the judicial decision maker.** L. 
Kumer, **ContCTipt Power - The Black Robe; A 
Prcq)osal for Ehie Process," 39 Tenn. L Rev. 1 
(Fall, 1971) at 8. 

2a judge will often suspend a jail sentence mtH 
the alteged contenmor has exhausted all qypeals, 
but see Goldblum v. National Broadcasting 
Company, 584 F. 2d 904 (1978) where an NBC 
attorney was immediately jailed when he refused to 
turn over a documentary that was to be aired the 
following evening so the judge could check i<yr 
"inaccuracies.** Id. at 906. The U.S. Court of 
Appeals for the Nintii Circuit, issuing a writ (A 
mandamus, reversed the trial court's order as an 
unconstitutional prior restraint and ended die 
contempt citation. Id. at 907. See also, Ex^rr^ 
Purvis, 382 So. 2d 512 (Ala. Sup. Ct, 1980). 
^or development of contempt in state and federal 
courts, see generally. Ex parte Robinson, 86 U.S. 
(19 Wall) 505 (1874); Toledo Newspaper Co. v. 
US., 247 U.S. 402 (1918); Bridges v. California. 
314 U.S. 252 (1941); Pennekamp v. Florida. 328 
U.S. 331 (1946); Craig v. Harney, 331 U.S. 367 
(1947); ShilUtani v. United States, 384 U.S. 364 
(1966); Cheffv. Schnackenberg, 384 U.S. 373 
(1966); Bloom v. Illinois, 391 U.S. 194 (1968). 
^For development of the **preferred position" 
theory, see Palko v. Connecticut, 302 U.S. 319, 
326-327 (1937); United States v. Carolene Products 
Co., 304 U.S. 144, 152-153 (1938); Jones v. 
Opelika, 316 U.S. 584. 608, (1942); Murdock v. 
Pennsylvania, 319 U.S. 105, 115 (19^3); Thomas 



V. Collins, 323 U.S. 516. 530 (1945). See also. 
R. LabunsJd. Libel and the First Amendment: 
Legal History and Practice in Print and 
Broadcasting (1987). 

^Organizadonfor a Better Austin v. Keefe, 402 
b.S.415.419 (1971). 

^Near v. Minnesota. 283 U.S. 697 (1931); New 
York Times Co. v. United States. 403 U.S. 713 
(1971); Nebraska Press Assoc. v. Stuart, 427 U.S. 
539 (1976). But see contra. US. v. Progressive, 
467 F. Supp.990<1979). 

Co^jper V. Rociford Newspapers, 365 NJE. 
744 (1977), ihe trial judge imposed the contempt 
citation <^er the Illinois second district court of 
appeal had already det^mined that the und^ying 
injunction was unconstitutional. At 747. (to be 
discussed infra). Never in its history has the U.S. 
Supreme Court upheld a prior restraint on "^pure 
speech," Sec, for example, re Providence Journal 
Company, 820 F. 2d 1342 at 1348 (1st Cir. 
1986). 1 lie Supreme Court wrote/If it can be 
said that a threat of criminal ot civU sanctions after 
publication *chills* speech, prior re^aaint 'freezes' it 
at least for the time." Nebraska Press Assoc. . 427 
U.S. at 559. When speech is combined with 
"conduit," as in a ]abor di^te. restraints on 
picketing and other First Amendment activities 
have bet n upheld by the Supreme Court As will 
be discussed infra, courts have been mofc likely to 
uphold contempt convictions based on violatiCHis of 
orders involving conduct than those involving pure 
speech. 

^ere may al'iO be a fourth choice for journalists: 
appeal the original order, but if disposition of the 
case does .tot come befc^iHess time, publish, then 
collatcr/ily attack the original order when tfie case 
is considered on sq>peal. As will be discussed infra, 
some couts have suggested a willingness to con- 
sider collateral attacks when the appeal did not 
come in time, as opposed to disobeyance (rf the 
order without an effort to have it modified or 
overturned The issue of how quickly ^)pellate 
courts can hear cases invcdving gag<»fders and other 
tbrms of prior restraint is imp<Htant Appellate 
couits are often unable to consid^ such an appeal 
befcm the time of publication, which may be a few 
days or lesSt thus forcing a journalist to choose 
from among the options listt^ above. 
9See Note, "Defiance of Unlawful Authority." 83 
Harv. L. Rev. 626, 634 (1970); Sec also. Superior 
Court of Snohomish County v. Sperry, 483 P. 2d 
608, 611 (Wash. Sup. Cl, 1971); and/n re Berry, 
436 P. 2d 273. 280-282 (Cal. Sup. Ct. 1968) to 
be discussed infra. 



^^Walker v. Birmingham, 388 U.S. 307 (1967); 
and US. v. Dic/dnson. 465 F. 2d 496 (5th Cir. 
1972). But in United Stjtes v. United Mine 
Workers, the Supreme Court speared to extend 
the right to collateraily attack an injunction in 
cases not just where the issuing court lacked 
jurisdiction, but where the jurisdiction was 
"frivolous and not substantia." 330 U.S. 258 
(1947) at 293. The Sui^eme Court in Walker 
extended the exceptions even further by allowing 
collateral attack on the merits of tlie injunction .^d 
not just on the basis of jurisdiction. 
In U.S. V. Providence Journal, 48 CCH S. Ct 
Bull. 1874 (May 2, 1988). the Suprem^Court 
declined to settle the issues tuised by inconsistent 
plication of the collateral bar rule, including 
resolving the directly opposite conclusions reached 
by the First Circuit Court of App^ in 
Providence, and the Fifth Circuit in D/citi>wo/i. 
As is discussed infra, the Court decided Providence 
on purely procedural grounds. 
11809 F. 2d 63. 66. 
12809 F. 2d at 73-74. n. 71. 
13while most states have heard cases involving 
prior restraint and disobedience of invalid ocdccs, 
few have focused direcdy on the question the va- 
lidity of the contempt conviction after die original 
Oder was invalidated 

l'*809 F. 2d at 65. Courts that have vacated a 
contempt citation based on an unconstitutional 
order include Washington. State £x Rtl. Superior 
Ct. of Snohomish Co. v. Sperry 483 P. 2d 608, 
79 Wash. 2d 69 (1971); Illinois. Cooper v. 
Roclford Newspapers ; Arizona. Phoenix 
Newspapers v. Superior Court, 418 P. 2d 594 
(1968); California. In re Berry, 436 P. 2d 273 
(1968); Massachusetts»FiVc/r6Mr^ V 707 Main 
Corp., 343 N£. 2d 149 (1976); and the First 
Circuit Court of Appeals. In re Providence Journal, 
820 F. 2d 1342 (1986). Some courts identified 
here have iq}held contempt convictions even when 
the original order was invalidated. These cases will 
be discussed infra. 

^^Walker v. Birmingham: U.S. v. Dickinson; 
See e.g.. Ex Parte Purvis, 382 So. 2d 512 (Ala. 
Sup. Court. 1980); Mead School District v. Mead 
Educations Ass'n., 530 P. 2d 302 (Was:\ Sup. 
Court, 1975). In Mead, the contempt conviction 
was upheld even after the state supreme court 
determined that the trial court technically lacked 
jurisdiction to issue the restrainiiig order. For very 
limited exceptions to the rule, see Eastern 
Associated Coal Corp. v. Dos, 220 S.E. 2d 672 
(Sup. Ct of App. W.V.. 1975). note 195 infra. 
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^^Walker v. Birmingham, 388 U.S. 307. at 320- 
321. 

^ ^For an eloquent statement of this principle, see 

U.S. V. Dickinson, 465 F. 21 at 510. 

^^See Kedish. "The Proper Role of the Prior 

Restraint Doctrine in First Amendment Theory," 

70 Va. L Rev. 53. 94-95. (1984). 

19388 U.S. 307 (1967). 

2O394 U.S. 147 (1969). 

^^Walker is discussed in detail infra. 

22394 U.S. at 151. 

23 Jurisdiction is both complex and a key element 
in det^mining whether a collateral attack on an 
unconstitutional cmler will be allowed. For 
examp!e» "subject matter" juiisdfction differs from 
jurisdiction over the parties. In some cases, courts 
have simply stated thai if the (xder was void on its 
face, or transparently invalid* the court lacked 
jurisdiction to have issued it See Sperry and 
Berry infra, Bui see cor\im. Mead School District 
v.MeadZducationAss'n., discussed infra. 
24in arguing against the collateral bar rule, Redish 
states: "The same principle applies to statutes in- 
voI':ed against expression actinty: no one suggesis 
th^ a justification sufficiently compelling to 
uphold such a statute would ftirther justify a refusal 
to allow an intentional violator to challenge the 
statute's constitutionality as a def»ise to a 
prosecution. Because no strong justification exists 
for the cdlateral bar rule in any context - at leas: 
as long as criminal prosecutions for violations of 
statutes are not deemed to require a similar rule - it 
follows that die collateral bar rule can never been 
justified in the enfcnrcement of a preliminary 
injunction." Redish, p. 98-99. But Redish woula 
allow application of uie rule if there has been a 
"full and fair hearing by a competent judicial 
forum" prior to the injunction. In such a situation, 
there is no constitutionally based reason why 
someone should be able to raise the First 
Amendment issue a second time: "To allow this 
issue to be raised would be to p^mit two bites at 
the judicial apple, a practice not required by either 
the first amendment or due process." Id. at 97. 
25427 U.S. 539 (1976). 

Nebraska, a trial judge had issued a restraining 
order against the press preventing them fixMn 
rqxming a confession, which the Supreme Court 
held to be an unconstitutional prior restraint See 
Goodale, "The Press Ungagged: The Practical 
Effect on Gag Order Litigation of Nebraska Press 
Association v. Stuart," 29 Stanford L. Rev. 497 
(1977). The test requires that 1) there be a fmding 
of persuasive publicity tf^at affects jurors; 2) a 



vending that th^ are no alternative methods 
avmlable to the court other than issuance of prior 
restraints on the press; and 3) a finding that the 
prior restraint will be effective. Goodale notes that 
considering the substantial ptiblicity surrounding 
the murders in this case, if these circumstances did 
not justify a prior restraint order, it would be 
difficult to imagine what cas'5 would: "Nebraska 
Press Association involved a sexually-motivated 
mass m jrder in a small town with an admission of 
guilt made by the defendant to relatives and a 
confession to public officials. Certainly, *a 
confession or a statement ageinst int^st is the 
parauigm' of prejudicial information that could 
reach jurors. Nonetheless, the majority opinion 
concluded that the <rial judge could only speculate 
as to the prejudicial effects on potential jurors of 
pubUcity conconing these inflanunatc^ events and 
therefore that a pricH' restraint was not justified" 
Id. at 503. Goodale does make the point that pricx- 
to the case, press lawyers "had thought that 
national security cases were die sole exception to 
the constitutional prohibition against prior 
restraint*" on the press." Id. at 497. Yet despite the 
Supreme Court's unwillingness to prohibit all such 
ofders, the three-step test developed in the Nebraska 
Press Association case makes it highly unlikely 
such an ord^ would be upheld on £q)peal. 
27For example, in United States v. Schiavo, 504 
F. 2d 1 (2Td Cir. 1974), a trial judge had issued a 
verbal order that reporters could not publish 
information about a pending indictment of a 
defendant on oth^ crimes while a perjury trial was 
in progress. The Philadelphia Inquirer disobeyed 
the district court order by publishing the 
information. Id. at 3. The court of appeals struck 
down the order as procedurally deficient and did not 
reach the constitutional issues. The timing of the 
order shows how difficult it can be to obtain ap- 
pellate relief prior to the time of publication: the 
trial judge's ordered was issued at 2:00 PM; the 
court denied a motion to vacate two hours lat^; the 
jury returned a verdict in die perjury trial the same 
afternoon. The court of appeals did not grant a stay 
of the judge's order until the following Wednesday, 
five days later. In the aiq)cllate court's words, "by 
the time die stricuires of the district court's order 
were lifted, die infonnation covered by the order 
had, for all practical purposes, lost its timeliness." 
Id. at 10. See also, American Broadcasting Co. v. 
Smith Cabinet Manufacturing Co., 312 N.E. 2d 
85, decided by die First District Court of Appeals 
oflndianain 1974. ABC appealed a judge's 
restraining order telling the networic diat certain 
parts of a documentary it plarmed to show a few 
days later must be changed. ABC violated the 
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judge's order by not making the changes, and 
^qppealed after it was aired. Id at 87. The court 
rejected Smith Cabinet's argument that broadcasters 
are entitled to less First Amendment protection 
than print journalists in this case; seeR. 
Labunski, The First Amendment Under Siege: The 
Politics of Broadcast Regulation (1981); the court 
also rejected the company's contention that it had 
been libeled by the broadcast; see, R. Labunski, 
Libel and the First Amendment: Legal History and 
Practice in Print and Broadcasting (1987>; and R. 
Labunski, "Pennsylvania and Supreme Court Libel 
Decisions: The "Libel Capital of the Nation' Tries 
to Comply," 25 Duquesne L. Rev. 87 (Fall, 
1986). 

^Justice Brcnnan noted in iVe/ra^ib that the gag 
OTders eventually strcck down "we^re in effect for 
over 1 J weeks." 427 U.S. at 609 n. 38. Goodale, 
referring to Dickinson, notes the irony of this 
situation: "Having fought off governmental 
censorship successfully for centuries, the American 
press suddenly found itself faced with censorship 
maintained by the judiciary, the one branch of 
government that historically had protected the press 
from the others." Id. at 505. 

^^Goodale, at 505-506. He maintains that the 
traditicm of disobeying and collaterally attacking 
such orders should continue in state courts despite 
Dickinson rj\dW(dker. And if such an order 
should be issued in federal court, Goodale maintains 
'hat it may also be attacked collaterally. Id at 506- 
507. 

30ld. at 509-510, 511. 

31See Bamett, "The Puzzle of Prior Restraint," 29 
Stanford L Rev. 539,554-555(1977). 
3^429 U.S. 967 (1976), order stayed; 430 U.S. 308 
(1977), per curiam opinion. In Oklahoma, the 
Supreme Court stayed, and thus effectively struck 
down, a gag order of an Oklahoma court enjoining 
the news media from publishing Ae name ot 
picuire of a mim^ involved in a pending 
delinquency proceeding. The CcHirt noted that "the 
name and jncture of the minor...were made 
available to the public as a result of a hearing held 
at the outset of this case which was in &ct open to 
the press." 429 U.S. at 968. The Oklahoma judge 
granted the stay desfrite the clear language of 
Nebraska and it was in effect for 3 months until 
invalidated by the Supreme Court Bamett, at 556. 
33420 U.S. 469 (1975). In Cox, the Court 
overturned a imvacy award by a Georgia jury after a 
television station broadcast the name of a young 
woman who had been and murdered, which 
was Inhibited by Georgia law. The Supreme 
Court held that since the information was truthfully 



reported and obtained from public records the 
station had a privilege to report the information. 
3^Bamett makes the additional point that since 
such reporting is protected from prior restraint, it is 
protected from subsequent punishment as well. Id. 
a 557. See e.g.. Wood v. Goodson, 485 S.W. 2d 
21/ (1972). In Wood, the Aikansas Supreme 
Court overturned a trial judg'^'s order prohibiting a 
newsp^)CT from repealing z jui/s verdict while a 
related case was still pending. The trial judge said 
even though the verdict was returned in open court, 
"I do not consider it a public record." Id. at 215. 
After the local newspq^er published the verdict, the 
editor was adjudged gt^ty of contempt and 
sentenced to a fine of $250 and 60 days in jail. Id. 
at 214. In reversing the contempt conviction, the 
state supreme court hekl that "no courL..has the 
power to prohibit the news media from publishing 
that which transpires in open court Consequently, 
it follows that the order not to publish was void 
and also subject to collateral attack." Id. at 217. 
35see generally, Meiklejohn, "The First 
Amendment Is an Absolute," The Supreme Court 
Review (1961); and Brennan, "The Supreme Court 
and the Meiklejohn Interpretation of the First 
Amendment," ^9 Harvard. L. Rev. 1 (November, 
1965>; Chafee, Free Speech in th^ United States 
(1941); See also /n reFarh-r^ 394 A. 2d 330 
(1978). Farbw, a New York Tinjes reports, was 
jailed for contempt after he was called as a defense 
witness in a murd^ trial and declined to provide 
testimony that would reveal the name of confiden- 
tial sources. Despite having one of the mosi 
protective shield laws in the nation, the New Jersey 
courts held that the Sixth Amendment right of the 
defendant outweighed statutoiy and constitutional 
protection fcH* Farber and the newspaper. 

36The procedural issues in /*r(7vidgm:e are 
discussed here. Hie substantive issues decided by 
the First Circuit Court of Appeals in the case are 
discussed in a later section. 
3756 U.S.L.W. 3242 (October 5, 1987) (87-65). 
Oral argument was heard January 20, 1988. The 
First Circuit Court of Appeals* decision in 
Providence is discussed in detail infra. 
3843 CCH S. Ct BuU. 1874. Blackmun, J., 
delivered tiie opinion of the Court, in which 
Brennan, White, Marshall, O'Connor, and Scalia, 
JJ., joined. Stevens, J. and Rehnquist, CJ., 
dissented. Kennedy, J., took not part in the case. 
39id.atl880. 

^^Courts may impose summary contempt penalties 
in certain cases, but other contempts are prosecuted 
at trial with the alleged contonnor granted all 
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procedural rights. Tne Court stated: "The ability 
to punish disobedience to judicial (xdexs is regarded 
as essential in ensuring ttiat the Judiciaiy has a 
means to vindicate its own authority without 
complete dependence on other branches.*' Id. at 
1883. 

41ld.at 1880. 
42lA 

43id. The Supreme Court relied on Title 28 
U.S.C. Section 518 (a) which states that "Except 
when the Attcmey General in a particular case 
directs otherwise, the Attorney General and the 
Solicitor Gen^ shall conduct and argue suits and 
appeals in the Supreme Court..in which the United 
States is interested.** Hie Court further held that 
Providence was clearly a case "in which the United 
States is interested.** Id at 1881. See also, Young 
V. United States ex. rel. Vuitton et Fils, 

^U.S. (mi). 

^^ThQ Supreme Court rejected the special 
prosecutor and Solicitor Geieial's argument that 
Providence is not a case in which the United States 
in interested because that phrase, as used in Section 
518 (a), refers solely to those cases where the 
interests if the Executive Branch of the United 
States are at issue. The Court found **somewhat 
startling** the argument ih£l the special prosecutor 
*'acted in support of the pow^ of the Judicial 
Branch, rather than in furtherance of the Executive's 
constitutional responsibility.** Such an 
interpretation of Section 518 (a), the Court added, 
''presumes that there is more than one United 
States* that may ^>pear before this Court, and that 
the United States is something other than "the 
sovereign composed of the three branches.** The 
Court rejected such an interpretation of the statute. 
Id. at 1882. 

^^The Court said: Torjust as the District Court 
would be *at the mercy of anoth^ branch in 
deciding whether such proceedings should be 
initiated,* if it lacked the power to sqypoint a private 
attorney to prosecute the contempt charge, the 
judgment vindicating the District Court's authority 
would be vulnerable to the Attorney General's 
withholding of authorization to defend it** Id. at 
1883. 

46id. at 1883-1884. 

^^The Court explained: **WhCTe the majority of a 
panel of a court of £^>peals...itself has decided in 
favor of the alleged contemnor, the necessity that 
required the ^pointment of an independent 
prosecutor has faded and, indeed, is no longer 
present** Id. at 1884. 
48ld.at 1885. 



"^^Id. at 1880, n. 5. Justice Scalia, in a brief 
concurring opinion, asserted that district courts 
**possess no power, inherent or otherwise, to 
prosecute contemners for disobedience Oi court 
judgments and no derivative power to appoint and 
attorney to conduct contempt prosecutions.'* Id. a: 
1890. 

^'^sues fcH" the Court to consider are discussed 
infra. 

5^For a detailed history of contempt, see Goldfaib, 
The Contempt Power (New York: Columbia 
University Press, 1963). Statutory limits on 
contempt in federal courts emanate primarily from 
The Contempt Statute of 1831, 4 Stat. 487, which 
was enacted by Congress in direct response to a 
federal district judge's imprisoning of a **/riter who 
criticized one of the judge's opinions. Congress 
intended in the 1831 statute to eliminate 
constructive contempt See also Section 401 of the 
Federal Criminal Code, 18 U.S.C. Section 401 and 
Rule 42 of the Fedoal Rules of Criminal 
Procedure. 

52388 U.S. 307, affirming 279 Ala. 53, 181 So. 
2d 493. 

53id . at 312. The Judge imposed sentences of five 
days in jail and a $50 One. The Supreme Court 
lat^ held that the cvdinance under which the order 
was issued violated the First Amendment 
Shuttlesworth v. City of Birmingham. 
54id. at 311, 312-313. 

55Cox V. New Hampshire, 312 U.S. 569 (1941); 
Kovacs V. Cooper, 336 U.S. 77 (1949); Poulos v. 
New Hampshire, 345 U.S. 395 (1953); Adderley v. 
Florida, 385 U.S. 39 (1966). 
5^388 U.5. at 315. In Providence, the Court of 
AppesL^ wrote that the "unmistakable import of 
this (Walker) language is that a transparently in- 
valid order cannot form the basis for a contempt 
citation.** 820 F. 2d at 1347. See e.g. Wright, 
Federal Practice f'nd Procedure, Section 702 at 815 
n. 17. 

57see Washington v. Coe. 679 P. 2d 353, 357 
(1984), discussed infta. 
58388 U.S. at 317. 

59see eq)ecially. In re Berry, di.^:ussed infra, where 
the California Supreme Court criticized and 
distinguished Walker. 
60258 U.S. 181 (1922) 

^hd. at 189-190. The C->urt did seem to recognize 
in Howat that a defendant could challenge the 
jurisdiction of the court issuing the injunction in a 
contempt proceeding. 258 U.S. 181 (1922) at 189. 
62388 U.S. at 321. 
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63see New York Times v. Starkey, 380 N.Y.S. 2d 
239, 51 A.D. 2d 60 (1976), to be discussed infra. 
See also Goodale. 509-510. 
64388 U.S. at 318-319. The Court assumes that 
£q>peals couits are available to expeditiously con- 
sider prior restraint orders preventing the press fixMn 
publishing timely information. But that is not 
always the case. In Dickinson, Nebraska Press, and 
other cases, the period of time between the 
injunction and reversal on appeal was many 
months. 

^^Justicc Warren wrote: "Having violated the 
injunction, they (pctiL^oners) promptly submitted 
themselves to the courts to test the 
unconstitutionality of the injunction and the 
ordinance it parroted They were in essentially the 
same position as persons who challenge the 
constitutionality of a stritute by violating iu ajid 
then defend ihe ensuing criminal prosecution on 
constitutional gro*rids. It has never been thought 
that violation ci a statute indicated such a disreq)ect 
lot the legislature that the violator must be 
punished even if the statute was unconstitutional. 
On the contrary, some cases have required that 
persons seeking to challenge the 
unconstitutionality of a statute first violate it to 
establish their standing to sue. Indeed, it shows no 
disrespect for law to violate a statute on the ground 
that it is unconstitutional and then submit one*s 
case to the courts with the willingness to accept the 
penalty if the statute is held to be valid." Id. at 327. 
In a dissent joined by Chief Justice Warren and 
Justices Douglas and Fortas, Justice Brennan wrote: 
*'By some inscrutable legerdemain these 
constitutionally secured ri^ts to challenge prior 
restraints invalid on their face are lost if the State 
takes the precaution to have some judge ^pend his 
signature to an ex porre ord^ which recites the 
words of the invalid statute....Were it not for the ex 
parte injunction^ petitioners would have paraded 
first and challenged the pemiit ordinance lat^. But 
because of the ex por^tf stamp of a judicial ofGcer 
onacopyofthe invalid ordinance they are barred 
not only from challenging the permit ordinance, 
but also ^he potentially more stifling yet un- 
considered restraints embodied in the injunction 
itself." 388 U.S. at 346-347. And in language 
unusually harsh f(V him, Brennan added: *The 
Court today lets loose a devastatingly destructive 
weapon for infringement of freedoms jealously 
safeguarded not so much for the beneHt of any 
given group..iis for the benefit of all of us." Id. at 
349. 

^465 F. 2d. a: '!99. 
67l4 



^Stewart v. Dameron, 321 F. Supp. 886 (E.D. 
U., 1971). 

^^Stewart v, Dameron, 448 F. 2d 396 (5th Cir, 
1971) After the decision by the Fifth Circuit, the 
district court judge held a Younger v. Harris 
hearing, 401 U.S. 37 (1971), limited solely to the 
question of whether the state prosecutorial motive 
was legitimate or contr v^ed. 465 F. 2d at 500. 
This hearing also resulted i.i a holding for the state. 
The Fifth Circuit again reversed with the case 
remanded foe another evidentiary hearing, Stewart v. 
Dameron, 460 F. 2d 278 (5th Circ. 1972). 
70|65 F. 2d at 500. 
71ld, 

73ld, 

court essentially cited six reasons for its 
decision. First, the court held that for First 
Amendment freedoms to be abridged the 
"substantive evil mus? be extremely serious and the 
degree of imminence extremely high." 465 F. 2d 
505, quoting Bridges v. California. 314 U.S. 252, 
263 (194i). See, e.g. Craig v. Harney, and 
Pennekamp V, Florida , Second, the present case 
was in no way a "Roman Holiday" or "carnival 
atr *^h^" such as the trial in Sheppard v. 
Mu^-^ell, 384 U.S. 333 (1966). Third, thepubllc^s 
right to know the facts in this case was 
"particularly compelling here, since the issue being 
litigated was a charge that elected state officials had 
trumped up charges agairst an individual solely 
because of his race and political dvil rights 
activities. " 465 F. 2d at 508. Fourth, the district 
court's ord^ was not directed at any named party or 
court official in the case, but rather it sought to 
control activities of "non*parties to the lawsuit - 
namely, two reporters - in n^'^ners not going to the 
merits of the substantive issues of the ongoing 
trial." Id. at 508. Fifth, the appeals court held that 
while the district court's effort to protect the 
accused was "laudable," it put the federal judge in 
the role of "policing the climate of the community 
to insure a sterile trial in the state court" The state 
courts, the F«^th Circuit held, are "no less cspable 
of protecting the defendants' constitutional 
rights...than is a fed^ court" Id. at 508. 
Finally, the appeals court held that there are 
"alternative cures for prejudicial publicity % less 
disruptive of constitutional freedoms than an 
absolute ban on publication." Id. at 508. 
75ld.at509. 

76id . at 509. Emphasis in original. See, U.S. v. 
United Mine Workers, 330 U.S. 258 (1947); 
Howat V. Kansas, 258 U.S. 181 (1922); Gompers 
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V. Buck's Stove and Range Co., 221 U.S. 418 
(1911). 

^^Id. at 509, quoting Southern Railway Co. v. 
Lankam, 408 F. TA 348, 350 (5th Cir. 1969). 
^^Id. at 509-510. (em[rfiasis in original). 
79id. at 510. 

80id. at 510. See Shuttlesworth v. City of 
Birmingham: Thornhill v. Alabama, 310 U.S. 88 
(1940); Griswold v. Connecticut, 381 U.S. 479 
(1965). 

SlSee, e.g., Becker v. Thompson, 459 F. 2d 919 
(5th Cir. 1972); Boyle v. Landry, 401 U.S. 77 
(1971). 

^^Watkins v. U.S., 354 U.S. 178, 197 (1957). 

83465 F. 2d at 511. 

84i4at5l0. 

8% at 510, quoting 221 U.S. at 450. Judge 
Brown noted evsn in New York Times v. U.S., 
403 U.S. 713 (1971), no justice, including Black 
and Douglas, suggested that the injunctions could 
be ignored with impunity, even thoii^ they held 
that "every moment's continuanc.^. v ^ the 
injunctions against these new5^<: r Tiounts to a 
flagrant, indefensible, and con:* 7 Dilation of 
the First AmendmenC 403 U but no 
one suggested that the New . '' ^esoc 
Washington Post should h^iv/e vio;aicil the wder. 
That meant, according to Judge 'iicm in 
Dickinson "anassumption thru counts may punish 
as contempt violations of '«.ven ito 
unconstitutionally defective otdt.is infringing 
freedom of the press underlies th? Times decision." 
Id, at 511. 
8% at 511. 
87388 U.S. at 318. 
88lAat512. 
89id.at512. 

at 512. It is si^^nificant that although Judge 
Brown acknowledged the need for expeditious 
£q>peal, there was a period of nine mcxiths between 
the time of the origiiial contempt citation and the 
appellate court decision . 
91See Mallny v. Hogan, 378 U.S. 1 (:?64); 
Silverthome Lumber Co. v. U.S., 251 U.S. 385 
(1520); Gelbard v. U.S., 408 U.S. 41 (1972). 
^2465 F. 2d at 512. 

court also noted that both the district court 
and the court of appesis were available and could 
have been contacted the very day that the order was 
issued, thereby affording "speedy and effective but 
orderly review of the injunction in question swiftly 
enough to protect the right to publish news while 



it was still 'news'^ Id.ai5i2. (emphasis in 
original). 

. at 513. In discussing the nature of contempt, 
the court suggested that "contempt may well be the 
last vestige of the so-called 'common law crimes', 
insofar as a determination that particular conduct 
should be punished as contempt dq;)ends not so 
much on specific prohibited acts having occurred as 
on the Ju(^e's subjective determinaticm that the 
conduct was culpable, blameworthy and deserving 
of punishment." Id. at 513. But, in citing Do/io- 
van V. City of Dallas, 377 U.S. 408 (1964), the 
court noted that a case can be r^nanded to the .*ial 
court for the judge to decide, in light of the appeals 
court's determination that the original order w ;s 
unconstitutional, that Ae contempt citation was 
now also invalid. In Donovan, the Texas Court of 
Qvil Appeal determined that the contempt 
judgments were "inaiq)ro{ffiate" in view of the 
Supreme Court pronouncem^t that the restraining 
orders were unlawful. 465 F. 2d at 514. See, e.g., 
Dunn V. U.S., 388 F. 2d 511 (10th Cir. 1968). 
95349 Supp. 227 (1972) 

96476 F. 2d 373 (1973); cert, denied, 414 U.S. 
979 (1973). 

97349 Supp. at 228. And he added, "I deem it 
inappropriate in this case for me to try to imitate 
the prov^ial catfish who could talk out of both 
sideis of his mouth and whistle all at the same 
time." Id. at 228. 

98id. at 228-229. JudgeWestaddedthat "it would 
be difficult to conceive of a court issuing an order, 
knowing it to be invalid and having die audacity to 
dte a person for ccnitempt for disobeying it." Id at 
229. 

99see Craig v. Harney: and note 3 supra. Also 
referred to as "indirect criminal contempt," 
constructive contempt involves activities that 
interfere with the proper functioning of the courts 
but do not take place in the presence of the court or 
"so near thereto" to create an obstructicMi of 
administration of justice. See Toledo Newspaper 
Co. V. U.S., 247 U.S. 402 (1918); Nye v. U.S., 
313 U.S. 33 (1941). 

court of appeals' decision was a short, per 
curiam opinion which said in part: "Although the 
Court has power to adopt a position different from 
that of the earlier ai^peal, we are not persuaded that 
such action is required in this cause. It is to be 
noted that the s^pellants did not seek a rehearing or 
make application for certiorari of the decision on 
the prior appeal.*" 476 F. 2d at 374. 
lO^See Ginzburg v. US., 383 U.S. 463 (1966). 
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102sec In re Providence, 820 F. 2d at 1353-1354 

n. 75 for a discussion of the articles proclaiming 

the newspapers disobedience. 

103497 F. 2d 102 (1974). 

104497 F. 2d 107. 110(1974). 

10% at 103-104. 

106i(Lat 103. 

107id. The order was first issued in written form in 
the show-cause order in the contempt proceeding. 
Id. n 1. The trial judge shortly thereafter issued 
two m(m orders related to sketching. They were 
intended in part to $iq>plement the local vikis 
£q;>plicable in district court which "inoscribes radio 
and TV broadcasting from the courtroom." Id. at 
103 n. 3. The last order stated that "sketching in 
the courtroom or its environs* whether or not the 
court is actually in session, is prohibited. This 
order extends to and prohibits the publication of 
any sketch.. regardless of the place where such 
sketch is made." Id at 103-104. After a trial by the 
same judge» CBS was found guilty of criminal 
contempt and fined $500. 
108i^ at 104, quoting Craig v. Harney, 331 U.S. 
367, 376 (1947). The court of appeals also 
recognized that the Kaufinan Ccmmittee RepcHt, a 
study undertaken by a group of judges to 
implement the free pnss/bix trial mandate of 
Sheppard V.Maxwell did not recommend "any 
direct curb or restraint on publication by the press 
of potentially prejudicial material. Such a curb...is 
unwise as a matter of policy and poses serious 
constitutional problems." 45 FJR.D. 391, at 401- 
402. 

109see, e.g., Estes v. Texas, 381 U.S. 532 
(1965): Irvin v. Dowd, 366 U.S. 717 (1961); 
Rideau v. Louisiana, 373 U.S. 723 (1963). 
IIO497 F. 2d at 106. 

1 1 lOf the eighty federal district courts that have 
written rules, only three have provided, as 
suggested in the Kaufman Committee Rqport, that 
in certain"widely publicized cases" die court may 
direct that "no sketch be made d any junx* within 
the environs of court" 45 F.R.D. 410411. 
American Bar Association Canon 35 would not 
permit in-court sketching, but only two states have 
adopted that provision. Ajid in one of them. New 
Jersey, the state supreme court decided that the ban 
should be lifted In re Application of National 
Broadcasting Co., 64 N J. 476, 3 17 A. 2d 695 
(1974). 

112497 F. 2d at 106. 
113ld.at 107. 

ll'^I/.S. V. CBS, 497 F. 2d 107 (1974). 



1 l^Id. at 109. During the contempt trial, the 
judge's secretary, law clerk and a local reports were 
called as prosecution wimesses to testify on the 
question of Uie original verbal orders. On the issue 
of orders issued orally, see Jamason v. State, 447 
So. 2d 892 (Fla. App. 4 Dist 1983), where a 
judge, responding to a habeas corpus petition, 
ordered police by telephone to bring the petitioner 
before her. The police, while acknowledging that 
they knew it was the judge making the call, refused 
to comply. By the time the written order arrived, 
the prisoner had been turned over to die county jail. 
The Florida court of appeal, in upholding the 
contempt conviction of the police department and 
the $500 fine, said the case posed the di£Bcult 
question of when unwriuen orders are vatid. But 
citing Dickinson, the court held that the police 
should have complied. Id. at 896. 

116ld.atl09. 

117ld. at 110. No subsequent trial was held. In 
Angelico v. State of Louisiana, 593 F. 2d 585 (5th 
Cir. 1979), a television reporter was convicted ol 
criminal contempt, and fined $5(X) or 30 days in 
jail, for allegedly blocking an exit of the 
coimhouse in attempting to interview a grand jury 
witness. After exhausting his state remedies 
without success, die t^llant brought a habeas 
corpus petition in federal district court The court 
(tf app^ rejected the state's contention that 
Dickinson required the sustaining of the contempt 
conviction even though the rules governing use of 
cameras in the courthouse were unconstitutionally 
vague, and reversed the contempt conviction. The 
court of 2q>peals held that the case was different 
from Dickinson because unlike in that case where 
the defendants undostood their activities were 
prohibited, in Angelico "the rules were so vague 
that Angelico could not reasonably anticipate that 
his acts fell within their ambit We feel the 
violation of the rules was inadv^tent." Id. at 589. 
118607 F. 2d 120. 
119ld.atl23. 

120id . at 124« The appellants' confinement was 
suspended pending ^peal. At 126. 
121ld.atl25. 

122This paper will discuss the development of the 
law related to the collateral bar rule and the First 
Amendment only in Washington and California. 
Other states that have developed standards relating 
to the nde include include Illinois, Arizona, 
Massachusetts and Alabama. See, Cooper v. 
Rockford Newspapers, 365 NJE. 2d 746 (1977); 
Phoenix Newspapers v. Superior Court, 418 P. 2d 
594 (1971) and State v. Chavez, 601 P. 2d 301 
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(1979); Fitchbw'g v. 707 Main Corp,, 343 N.E. 2d 
149 (Mass. 1976); and Ex parte Purvis v. Local 
Union No. 1317, 382 So. 2d 512 (Ala. 1980). 
123483 P. 2d 608, 79 Wash. ^ 69 (1971). 
^^Mead School District No. 354 v. Mead Ed. 
Ass% 534 P. 2d 561 (1975). 
125id. ai 609. The order provided among other 
things, that: "No Court proceedings shall be 
rqx>rted upon or dissemkiated to the public by any 
form of news media, including, but not limited to 
newspaper, magazine, radk) and television coverage, 
except those im}ceedings occurring in open Court 
in the presence of the Judge Jury, court jceponer, 
defendants and counsel for all parties. Norqxyrt 
shall bf' made by such news media in any event of 
matters or testim^y ruled inadmissible or stricken 
by the trial judge at the time of the offer of the 
matter or testimony.** Id 
126id 

127id. at 609-610. 

at61L For another case where rqx)rters 
wo^ barred from a trial after disobeying a 
restraining (^der, see Oliver v. Postel, 282 N.E. 2d 
306 (Ct of Appeals NY. 1972). 
129i(i. at 61 1. TTie issue of "transparently invalid" 
ofders was examined in detail in In re Providence 
Journal, to be discussed infia. 
130iA 

13 IjA The Washington court struck down the 
order as an unconstitutional prior restraint which 
violates the First Amendment to the U.S. 
Constitution, "^rpellants* principal assignment of 
mor concerns the question ^ \^ether a newqx^ 
may constitutionally be proscribed in advance firom 
rq)orting to the public those events which occur 
during an open and public court proceeding. 
Limiting our opinion to the facts at hand, we hold 
that it may not" Id at 612* 
132iiat613. The court understood the judge's 
efforts to insure a fair trial, but held: The trial 
court's earnest eCr<Ht to secure and maintain a fair 
trial*..re$ulted in a dqmvation of the iQ>pelIants* 
constitutional right to report to the public what 
hi^ned in die open trial* If restraints upon the 
exercise of First Amendment rights are necessary to 
preserve the integrity of the judicial process, then 
those restrai:)ts must be narrowly drawn. Hie 
limitations imposed cannot be greato* than is 
necessary to accomplish the desired constitutional 
purpose. That is not what occurred here." Id. at 
613. 
l33iA 

134534 p. 2d at 563. 



^^^Mead School District v. Mead Education 
Ass'n., 85 Wash. 2d 140. 530 P. 2d 302 (1975). 
136ld. 

^^^Dike V. Dike. 75 Wash. 2d 1. 8. 448 P. 2d 
490, 495. (1968). 

^^htate V. Olsen, 54 Wash. 2d 272. 274. 340 P. 
2d 171, 172 (1959). quoting 12 A.L.R. 2d 1059. 
1066(1950). 

^^^United States v. United Mine Workers, 330 

U.S. 258 (1947); United States v. Shipp, 203 U.S. 

563 (1906). 

140534p.2dat 564. 

Wild 

142ii 

at 565. The court noted that the case would 
be different liad the contempt orders been designed 
to beneHt die plaintiff rather than vindicate the 
power of the court" Quoting Justice Frankfurter's 
concurring q)ini(Hi in United States v. United Mine 
Workers, the Washington SufHeme Court wrote: 
"Only when a court is so obviously traveUng 
outside its orbit as to be merely usurping judicial 
forms and £acilities may (its order) be disobeyed and 
treated as though it were a letter to a newspaper." 
330 U.S. at 309-310. 

I'^^c court also reduced the fine firom $1 .000 to 
$100> holding diat the trial court violated a state 
law limiting punishment for contempt in certain 
cases to $100. Id. at 567. 

a dissenting qnnion. Judge Hnley criticized 
the majori^'s viewpoint that an unconstitutional 
order can support a contempt citation. Taking 
issue with the jurisdfetional questions considered by 
the court, he wrote, "I am convinced thata 
contempt order should have no higher or greater 
validity than the injunction upon which it is 
based...By the laws of nature, water cannot rise 
above its source* The contempt power, if not for 
reasons of natural law, at least tor common-sensical 
reasons should not be elevated to a higher (Hder of 
things simi^y as a dubious prophylaxis for a 
dubious affront to the digni^ of die court Since 
the injunction has been set aside and is of no effect, 
any contempt orders based iq)on it should also be 
set aside and given no legal effect" Id. at 568-569. 
1^679 P. 2d 353. 101 Was!.. 2d 364 (1984). 
147idat355* 

^^The defendant's attorneys had argued that public 
broadcast of the tapes would cause his cli^t a 
mental breakdown, and two psychiatrists testified to 
that effect before die judge issued the order. When 
the stations asked the prosecutor for the t^s 
which had already been admitted into evidence, the 
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prosecutor agreed to provide them on the condition 
that the tapes not be aired before they were played 
in open court The stations complied with this 
condition. Id. at 355. 
149id. at 357. 
150ii 

152i(Lat358. 

153i(i. at 358 n. 3. In U.S. v. Holland, 552 F. 2d 
667 (5th Cir. 1977), the court of appeals reversed 
the contempt conviction of an inmate who refused 
to provide sam^^^ of his writing to determine his 
involvement in a schei le to alier postal money 
orders. Because die inmate had not been charged 
with any (^ense, no subpoena had been issued 
requiring him to testify before a grand jury, and no 
indictment had been returned nor informadon filed, 
the district couit lacked jurisdicticHi to require him 
to furnish samples of his handwriting. After being 
convicted of criminal contempt die {Q^pellant was 
sentenced to six mondis, the sentence to be 
consecutive to any sentence earlier imposed on 
him. Id at 671. Rejecting the state's contention 
that Dickinson required the contempt citation to 
stand, die court concluded diat because the district 
couit had no jurisdiction to make die order fcff the 
handwriting samples, die apptUani cannot be 
punished for contem-H* Quoting Ex Part^ Fisk, 
1 13 U.S. 713, at 7id (1885), die court wrote: 
"WheiV..a court of the United States undertakes, by 
its process of ccmtempt, to punish a man for 
refusing to comply widi an (»der which that court 
had no audiority to make, die order itself, being 
widiout jurisdiction, is void, and die order 
punishing for die contempt is equally void." Id. at 
at 675. 
154id. at 359. 
155i(i. at 359. 

156i(t at 360. Article 1, section 5 of die 
Washington Constitution states: FREEDOM OF 
SPEECR Every person may freely speak, write 
and publish on all subjects, being responsible for 
die abuse of that right 

l^'^Id. at 364. The court added: "Our hiding today 
that i»ior restraint of certain speech, like secret *star 
chamber* trials and mandatory submission of 
advance newspq)er copy for court sppro^ is 
among die long list of tools that are not 
constitutionally available to courts to protect 
defendants* rights in no way reduces die trial courts' 
re^nsibiliUes in this regard" Id. at 364. 
158id, at 365. 

^^^Id. at 365-368. The concun *ng opinion stated 
in part "The majority uncriticaUy views the issue 



as an open and shut prior restraint case. This anal- 
ysis not only ignores much of the recent criticism 
of die prior restraint uoctrine...it also infringes 
upon die goal of open communication. Id. at 368. 
See e.g., Jeffries, "Rediinking Prior Restraint," 92 
Yale L. Rev. 409 (1983); and Mayton, "Toward a 
Theory of First Amendment Process: Injunctions 
of Speech, Subsequent Punishment and die Costs 
of die Prior Restraint Doctrine, 67 Cornell L. Rev. 
245 (1982). 

160436P.2d273 (1968). 

^^hd. at 279. The California Supreme Court 

concluded: "The arder...is so broadly drawn as to 

include widiin its reach activities fairly widun the 

protection of constiUitional guarantees of free 

speech and expression." Id. at 285. See Thomhill 

V.Alabama, 310 U.S. 88 (1940). 

162id.at280. 

163icL 

164id.at281. 
165i(Lat282. 
166IA 

167438 F. Supp. 10 (N.D. California, 1977). 
l^Id. at 1 1-12. Tlicy were sentenced Tive days 
in jail and a Hne of $500, with die judt ^n^ts of 
contempt stayed pending the district court's 
decision. The petitions had exhausted all state 
appeals. Id. at 12. 

'^6^Id. at 13. The trial court held diat die ad 
encouraged striking unions and others to "ignore 
the court orders and escalate their efforts." Id. aL 
12-13,17. But die federal district court stated diat 
the ad "simply urged die Board of Sup^^dsors to 
negotiate by engaging in collective bargaining." Id. 
at 18. 

170323U.S. 516 (1945). 
171id. at 14. 
172i(Latl8. 

173809F. 2d 63, decided I>ecember31, 1986. 
174Alex S. Jones, "Court Cites Paper on 
Publishing Ban," New York Times (March 19, 
1986), p. 1 1. The article ran in die Providence 
Journal on Novembo' 14, 1985. 

The FBI also released die information to 
WJAR-TV and odver news organizations. 809 F. 
2dat65. The FBI had originally refused to turn 
over die infmiation to the Journal on the grounds 
that disclosure would be an unwarranted invasion of 
personal privacy. The Journal brought suit in fed- 
eral district court seeking to compel disclosure, 
Providence Journal Co. v. FBI, 460 F. Supp. 762 
(DJR.1. 1978), losing in bodi district court and 
apellate court, which ruled that die FBI was 
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withir its discretion to refuse tiie Journal's request 
Providence Journal Co. v. FBI, 602 F. 2d 1010 
(IstCir. 1979), cert, denied, 444 U.S. 1071. 

Iht Journal was served with the complaint 
on November 12, 1985, and argued that any 
restraining order would constitute a prior restraint 
forbidden by the First Amendment 820 F. 2d at 
1345. 

178Fe4 R. Crim. P. 42(b). 
179630 F. Supp. 993. 

180ii J345 jce also, "Newspaper Rned By 
Federal Judge," New York Times (April 3, 1986), 
p. 11. Judge Boyle was quoted in the Times as 
saying: The newspaper had "chosen to violate an 
2q>propriate court order and boldly communicate that 
defiance to hundreds <tf diousands (A residents in 
thisarea." The judge amved at the decision of what 
penalty to impose based on ciicuIaticKi. Hie 
newq^^per's average daily ciicuIaticMi, 200,000, was 
multiplied by 50 cents. The judge derived that 
figure, acc(miing to die Associated Press, by adding 
15 cents p^ cq>y estimated advertising revenues 
to the 35-c^t per copy price. "Judge fines Rhode 
Island papor $100,000 for contempt," The Seattle 
Times (^ml3, 1986), p. A7. The next day the 
judge granted an indefinite stay of die fine and 
suspended sentence so the newspcq>CT could ^jpeal. 
"Judge Delays Fine to Let Newspaper File Appeal/ 
New York Times (April 4, 1986), p. 8. 
181820 F. 2d at 1344. 
l82i(Latl345. 

at 1349. One of the grounds on which 
Pdtriarca asserted die request for injunction relief 
was the Fourth Amendment The court held that 
die "Fourth Amendment jnrotects citizens from 
abuses by the government, not from actions of 
private parties." Id. at 1350. 
184i(Latl351. 

186i(L at 1346-1347; 388 U.S. at 315. 
187i(L at 1347. See 3 Wright, Federal Practice & 
Procedure, Secti(Hi 702 at 815 n. 17 (1982). The 
court of appeals said that because Walker involved 
speech and conduct, as opposed to Providence, 
involving "pure speech," die two cases were clearly 
distinguishable. Id. at 1348. 
188id.at:347. 

courtsaid: '*As a general rule, if die court 
reviewing die order finds die ordo* to have had any 
pretense to validity at die time it was issued, die 
reviewing court should enforce die collateral bar 
rule." Id- at 1347. The court also noted diat diere 



may be a number of reasons why such an ordo- 
would be issued: "We pause to note diat die 
existence of a transparendy unconstitutional order 
does not indicate an mptopex motive or 
incompetence. To die contrary, any number of 
foctors including a short deadline, an excessive 
workload on the court, or the poor presentation of 
die issues by the parties can lead the court to i^^sue 
an order that would not have been issued in the 
absence of die exigent circumstances." Id. at 13^8 
n. 31. 

l^Ojd. at 1351. The court noted diat counsel for 
die Journal were notified less than 24 hours before 
diey were to present their arguments. 
191lAatl353. 

at 1347. Hie court of appeals did explain in 
a lengthy footnote diat in reversing die contempt 
conviction, "we in no way cond(Hie dieir conduct." 
The court criticized die newq^sper for using the 
court order to "bolsto* the impcmance of die 
Pmriarca story." with such headlines as "Court 
restricts media use of FBI t£^ on Patriarca; 
Journal decides to print" The court noted diat die 
new^per, by publishing a day before die 
scheduled hearing and by not seeking expedited 
appellate review, die Journal "invited a con- 
frontation." And die court added: "It2Q>pearstodiis 
court that the Journal published die story 
concerning the court order more for its publicity 
value dian for its news value." Id. at 1353-1354 n. 
75. Judge Boyle's decision to hold die newspaper 
and its editor in contempt generated some press 
comment, including thou^tfid observations made 
by New York Times columnist Andiony Lewis, 
one of die fcHemost writers on die law and die 
Supreme Court Despite a strong commiunent to 
die First Amendment, Lewis supported the 
contempt convictions, saying that if people ignore 
court orders in the beUef diat diey will later be 
found invalid, the system would not wotIc Lewis 
recognized diat individuals may have to violate 
statutes to test dieir validi^, but added: 

Injunctions have always been treated 
diCferendy in die federal courts. That may be 
because they are directed ^}ecifically to individuals. 
Or it may be because of a feeling that we need 
finality somewhere in the system. In any event 
violation of an injunction is almost always 
contempt even if the injunction is later set aside." 
"The Civilizing Hand," New York Times (April 7, 
1986), p. 19. 

Lewis said diere may be occasions when such 
disobeyance is necessary, and he gave die example 
of a court trying to stq) a story from being pub- 
lished on die eve of an election, and no appeal were 



29 

31 



possible. But he added, "It is haid to see what 
urgency, ot what policy, required The Providence 
Journal to rush that story into print without 
appealing." 

Oth^ did not see the case as involving First 
Amendment issues. Laurence H. Tribe, a Harvard 
Law School professor of constitutional law was 
quoted as saying, "It's a case of the power of the 
judiciary to punish violators of its (x- 
ders... Violating a restraining order is a punishable 
offense, even if the restraining order is later 
determined to be illegal It£^)pearstobeaclear*cut' 
case of violating the order, not a constioitional 
conflicL" "Newspjq)er Fined by Federal Judge," 
New York Times, (April 3, 1986), p. 11. See 
also, "Court Throws Out Cbntempt Ruling 
Against Papct," New York Times (January 1, 
1987), p. 8. 

^^'^In re Providence Journal, 820F.2dl354 
(1987). Fiveof the six judges of the court joined 
the per curiam q)inion« Judge Selya did not concur 
in the en banc opinion on the grounds that the 
"court dKMild hold a hearing and drcide the case 
anew after f?ill Mefing and argument" At 1354. 

court wrote: "Not orJy would such entail 
time and expense, but the right sought to be 
vindicated could be forfeited or the value of the 
embargoed infomiation considerably cheapened" At 
1354-1355. 

at 1355. See also, "Stuart Tayl(^, Jr., 
"High Court, Short A Member, Starts To Set Its 
Agenda," New York Times (October 6, 1987), p. 
1. 

19614 The en banc opinion noted that only about 
eight hours elapsed between the issuance of the 
order by the district court and the deadline for 
publication. And it added: '*Not only are we left 
without a clear conviction that timely emergency 
relief was available within the restraints governing 
the publisher's decision making, but we would 
deem it unfair to subject the puUisher to the very 
substantial sanctions imposed by the district couit 
because cf its failure to fdlow the procedure we 
have just announced." Id at 1355. 
197id.atl354. 
19814 

199scc, e.g., Pruneyard Shopping Cenier v. 
Robinr. 447 U.S. 74 (1980). 
2OO4I8 U.S. 323. 

201seeR . Labunski, "Pennsylvania and Supreme 
Court Libel Decisions: The l.ibel Capital of the 
Nation* Tries To Comply," 25 Diujuei ne Law 
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